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HOUSE BILL 1903

State of Washington

54th Legislature

1995 Regular Session

By Representatives Clements, Casada, Chandler and Schoesler

Read first time 02/14/95.

Ecology.

AN ACT Relating to rule making by administrative agencies; amending
RCW 34.05.360, 34.05.345, 34.05.350, 18.104.040, 19.27.097, 43.21A.080,
43.21C.110, 43.27A.090, 43.37.030, 43.83B.420, 43.200.070, 43.200.080,

70.93.040,
70.94.715,
76.09.040,
90.54.050,
15.13.260,
15.17.920,
15.49.930,

16.49A.650, 16.57.080,

16.57.410,
16.65.090,
17.24.021,
69.04.398,
7.68.080,

39.12.070,
49.24.370,
49.66.080,

Referred to Committee on Agriculture &

70.93.090, 70.94.410, 70.94.457, 70.94.470, 70.94.477,
70.95.260, 70.95D.080, 70.105.140, 70.107.060, 70.120.120,
86.16.061, 90.14.230, 90.22.020, 90.48.220, 90.48.230,
90.56.050, 90.58.200, 90.62.110, 90.70.080, 15.04.020,
15.13.280, 15.13.460, 15.14.020, 15.17.030, 15.17.120,
15.36.012, 15.36.021, 15.49.005, 15.49.081, 15.49.310,
15.53.9012, 15.54.800, 15.58.040, 15.60.025, 15.76.180,
15.80.410, 15.83.100, 15.85.040, 15.86.060, 16.49.680, 16.49A.640,
16.57.090, 16.57.140, 16.57.220, 16.57.400,

16.58.030, 16.58.050, 16.58.130, 16.65.020, 16.65.030,
16.68.170, 16.74.590, 17.10.074, 17.10.260, 17.21.040,
20.01.020, 22.09.011, 22.09.020, 22.09.040, 22.09.045,
69.04.761, 69.07.070, 69.25.030, 69.25.040, 7.68.030,
18.27.125, 18.106.140, 19.28.210, 19.28.600, 19.30.130,
43.22.432, 49.04.010, 49.12.091, 49.17.040, 49.22.030,
49.26.130, 49.30.040, 49.38.070, 49.46.120, 49.48.070,
49.70.165, 49.70.200, 49.70.210, 51.04.020, 51.08.142,
51.16.060, 51.24.120, 51.16.210, 51.32.055, 51.32.095,

51.12.120,
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51.32.220, 51.32.240, 51.36.080, 51.44.150, 67.42.050, 70.74.390,
70.87.034, and 88.04.330; reenacting and amending RCW 70.105D.030 and
16.57.220; adding a new section to chapter 43.21A RCW; adding a new
section to chapter 43.23 RCW; adding a new section to chapter 43.22
RCW; adding a new section to chapter 43.21C RCW,; adding a new section
to chapter 70.94 RCW; adding a new section to chapter 70.95B RCW,;
adding a new section to chapter 70.95C RCW; adding a new section to
chapter 70.95E RCW; adding a new section to chapter 70.95F RCW,; adding
a new section to chapter 70.951 RCW,; adding a new section to chapter
70.95J RCW,; adding a new section to chapter 89.16 RCW,; adding a new
section to chapter 90.03 RCW; adding a new section to chapter 90.42
RCW; adding a new section to chapter 90.54 RCW,; adding a new section to
chapter 90.76 RCW,; adding a new section to chapter 15.08 RCW; adding a
new section to chapter 15.60 RCW, adding a new section to chapter 16.36
RCW; adding a new section to chapter 19.94 RCW,; adding a new section to
chapter 19.112 RCW; adding a new section to chapter 34.05 RCW,; creating
new sections; providing an effective date; and providing an expiration

date.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. The legislature finds that its delegation of
legislative authority to the executive branch of state government in
the form of the authority to adopt rules requires closer scrutiny to
ensure that the authority is exercised within the intention of the
legislature. It is the intent of the legislature to condition its
delegation of legislative authority to the department of ecology and to
the department of agriculture in two ways: First, by requiring that
the legislature be given an opportunity to review rules proposed by
these departments before the rules become effective; and second, by
ensuring that any order, directive, or regulation of general
applicability established by either of the departments has been subject
to evaluation and comment by the public under the rule-making process
provided by the administrative procedure act before such an order,
directive, or regulation is applied to any member of the public.

PART 1 - RULE MAKING

HB 1903 p. 2
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NEW SECTION. Sec. 101. A new section is added to chapter 43.21A
RCW to read as follows:

(1) A rule adopted by the director or department of ecology under
the authority of this chapter or under an authority to adopt rules
granted by any other statute shall be adopted in accordance with the
administrative procedure act, chapter 34.05 RCW, and this section.

Once a proposal of a rule has been published under RCW 34.05.320,
the rule may be adopted only after the legislature has had an
opportunity to consider the proposal during one full regular session,
as such a session is described in Article Il, section 12 of the state
Constitution. To provide such an opportunity, the following apply:

(@) A proposal of a rule published on or by the first day of
December of one calendar year is subject to consideration by the
legislature during the regular session of the legislature convened in
the following year; and

(b) A proposal of a rule published after the first day of December
of one calendar year and before the end of the first regular session of
the legislature convened following that first day of December, is
subject to consideration by the legislature during the second regular
session of the legislature convened after that first day of December.

(2) Subsection (1) of this section does not apply to emergency
rules adopted in accordance with RCW 34.05.350(5).

(3) The department shall not take an action to enforce or apply an
order, directive, or regulation of general applicability that satisfies
the definition of a rule provided by RCW 34.05.010 unless the order,
directive, or regulation has been adopted as a rule. If, during the
judicial review of an action taken by the department, a court of
competent jurisdiction finds that the department has by the action or
some significant portion of the action violated this subsection, the

court may, in addition to exercising any other authorities, award a
party aggrieved by the violation reasonable attorneys’ fees and court
costs incurred by the aggrieved party with regard to the violation.

(4) Subsection (3) of this section applies to any action taken by
the department after the effective date of this section.

NEW SECTION. Sec. 102. A new section is added to chapter 43.23
RCW to read as follows:

(1) A rule adopted by the director or department of agriculture
under the authority of this chapter or under an authority to adopt

p. 3 HB 1903
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rules granted by any other statute shall be adopted in accordance with
the administrative procedure act, chapter 34.05 RCW, and this section.

Once a proposal of a rule has been published under RCW 34.05.320,

the rule may be adopted only after the legislature has had an
opportunity to consider the proposal during one full regular session,
as such a session is described in Article Il, section 12 of the state
Constitution. To provide such an opportunity, the following apply:

(@) A proposal of a rule published on or by the first day of
December of one calendar year is subject to consideration by the
legislature during the regular session of the legislature convened in

the following year; and

(b) A proposal of a rule published after the first day of December
of one calendar year and before the end of the first regular session of
the legislature convened following that first day of December, is
subject to consideration by the legislature during the second regular
session of the legislature convened after that first day of December.

(2) Subsection (1) of this section does not apply to emergency
rules adopted in accordance with RCW 34.05.350(5).

(3) The department shall not take an action to enforce or apply an
order, directive, or regulation of general applicability that satisfies
the definition of a rule provided by RCW 34.05.010 unless the order,
directive, or regulation has been adopted as a rule. If, during the
judicial review of an action taken by the department, a court of
competent jurisdiction finds that the department has by the action or
some significant portion of the action violated this subsection, the

court may, in addition to exercising any other authorities, award a
party aggrieved by the violation reasonable attorneys’ fees and court
costs incurred by the aggrieved party with regard to the violation.

(4) Subsection (3) of this section applies to any action taken by
the department after the effective date of this section.

NEW SECTION. Sec. 103. A new section is added to chapter 43.22

RCW to read as follows:

(1) A rule adopted by the director or department of labor and
industries under the authority of this chapter or under an authority to
adopt rules granted by any other statute shall be adopted in accordance

with the administrative procedure act,
section.

HB 1903
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Once a proposal of a rule has been published under RCW 34.05.320,
the rule may be adopted only after the legislature has had an

opportunity to consider the proposal during one full regular session,
as such a session is described in Article Il, section 12 of the state
Constitution. To provide such an opportunity, the following apply:

(@) A proposal of a rule published on or by the first day of
December of one calendar year is subject to consideration by the

legislature during the regular session of the legislature convened in

the following year; and

(b) A proposal of a rule published after the first day of December

of one calendar year and before the end of the first regular session of
the legislature convened following that first day of December, is
subject to consideration by the legislature during the second regular
session of the legislature convened after that first day of December.

(2) Subsection (1) of this section does not apply to emergency

rules adopted in accordance with RCW 34.05.350(5).

(3) The department shall not take an action to enforce or apply an

order, directive, or regulation of general applicability that satisfies

the definition of a rule provided by RCW 34.05.010 unless the order,

directive, or regulation has been adopted as a rule.

the department after the effective date of this section.

If, during the
judicial review of an action taken by the department,
competent jurisdiction finds that the department has by the action or
some significant portion of the action violated this subsection, the
court may, in addition to exercising any other authorities, award a
party aggrieved by the violation reasonable attorneys’ fees and court
costs incurred by the aggrieved party with regard to the violation.

(4) Subsection (3) of this section applies to any action taken by

a court of

Sec. 104. RCW 34.05.360 and 1988 c¢ 288 s 311 are each amended to

read as follows:

The order of adoption by which each rule is adopted by an agency

shall contain all of the following:
(1) The date the agency adopted the rule;

(2) A concise statement of the purpose of the rule;

(3) A reference to all rules repealed, amended, or suspended by the

rule;
(4) A reference to the specific statutory or
authorizing adoption of the rule;

other

authority
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(5) Any findings required by any provision of law as a precondition
to adoption or effectiveness of the rule; and

(6) The effective date of the rule if other than that specified in
RCW 34.05.380(2).

Except as provided in section 101(2) of this act, a rule may not be

adopted by the department of ecology or by the director of the

department unless the leqgislature and the public have had an

opportunity to consider the proposed rule during one full reqular

session _as provided in _section 101 of this act.

Except as provided in section 102(2) of this act, a rule may not be

adopted by the department of agriculture or by the director of the

department unless the leqgislature and the public have had an

opportunity to consider the proposed rule during one full reqular

session as provided in _section 102 of this act.

Except as provided in section 103(2) of this act, a rule may not be

adopted by the department of labor and industries or by the director of

the department unless the leqislature and the public have had an

opportunity to consider the proposed rule during one full reqular

session _as provided in _section 103 of this act.

Sec. 105. RCW 34.05.345 and 1988 c 288 s 308 are each amended to
read as follows:

(1) Except for emergency rules adopted under RCW 34.05.350, when
twenty days notice of intended action to adopt, amend, or repeal a rule
has not been published in the state register, as required by RCW
34.05.320, the code reviser shall not publish such rule and such rule
shall not be effective for any purpose.

(2) If the legislature and the public have not been given an

opportunity to consider a proposal of a rule by the department of

ecology as required by RCW 34.05.360 and section 101 of this act, the

code reviser shall not publish the rule and the rule shall not be

effective for _any purpose.
(3) If the legislature and the public have not been given an

opportunity to consider a proposal of a rule by the department of

agriculture as required by RCW 34.05.360 and section 102 of this act,

the code reviser shall not publish the rule and the rule shall not be

effective for _any purpose.
(4) If the leqislature and the public have not been given an

opportunity to consider a proposal of a rule by the department of labor

HB 1903 p. 6
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and industries as required by RCW 34.05.360 and section 103 of this

act, the code reviser shall not publish the rule and the rule shall not

be effective for any purpose.

Sec. 106. RCW 34.05.350 and 1994 c 249 s 3 are each amended to

read as follows:

(1) If an agency for good cause finds:

(@) That immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or general
welfare, and that observing the time requirements of notice and
opportunity to comment upon adoption of a permanent rule would be
contrary to the public interest; or

(b) That state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption of a
rule, the agency may dispense with those requirements and adopt, amend,
or repeal the rule on an emergency basis. The agency’s finding and a
concise statement of the reasons for its finding shall be incorporated
in the order for adoption of the emergency rule or amendment filed with
the office of the code reviser under RCW 34.05.380 and with the rules
review committee.

(2) An emergency rule adopted under this section takes effect upon
filing with the code reviser, unless a later date is specified in the
order of adoption, and may not remain in effect for longer than one
hundred twenty days after filing. Identical or substantially similar
emergency rules may not be adopted in sequence unless conditions have
changed or the agency has filed notice of its intent to adopt the rule
as a permanent rule, and is actively undertaking the appropriate
procedures to adopt the rule as a permanent rule. This section does
not relieve any agency from compliance with any law requiring that its
permanent rules be approved by designated persons or bodies before they
become effective.

(3) Within seven days after the rule is adopted, any person may
petition the governor requesting the immediate repeal of a rule adopted
on an emergency basis by any department listed in RCW 43.17.010.
Within seven days after submission of the petition, the governor shall
either deny the petition in writing, stating his or her reasons for the
denial, or order the immediate repeal of the rule. In ruling on the
petition, the governor shall consider only whether the conditions in
subsection (1) of this section were met such that adoption of the rule

HB 1903
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on an emergency basis was necessary. If the governor orders the repeal
of the emergency rule, any sanction imposed based on that rule is void.
This subsection shall not be construed to prohibit adoption of any rule
as a permanent rule.

(4) In adopting an emergency rule, the agency shall comply with
section 4 of this act or provide a written explanation for its failure
to do so.

(5) An emergency rule may be adopted and filed with the code

reviser by the director or department of ecology, by the director or

department of agriculture, or by the director or department of labor

industries only if the filing is accompanied by a written declaration

by the governor that an emergency exists that justifies the adoption of

the rule on an emergency basis under this section.

PART 2 - DEPARTMENT OF ECOLOGY
CONFORMING AMENDMENTS

Sec. 201. RCW 18.104.040 and 1993 c 387 s 4 are each amended to
read as follows:

The department shall have the power:

(1) To issue, deny, suspend or revoke licenses pursuant to the
provisions of this chapter;

(2) At all reasonable times, to enter upon lands for the purpose of
inspecting, taking measurements from, or tagging any well, constructed
or being constructed;

(3) To call upon or receive professional or technical advice from
the department of health, the technical advisory group created in RCW
18.104.190, or any other public agency or person;

(4) To adopt rules, in consultation with the department of health
and the technical advisory group created in RCW 18.104.190, governing
licensing and well construction as may be appropriate to carry out the
purposes of this chapter. The rules adopted by the department may
include, but are not limited to:

(a) Standards for the construction and maintenance of wells and
their casings;

(b) Methods of capping, sealing, and decommissioning wells to
prevent contamination of ground water resources and to protect public
health and safety;

HB 1903 p. 8
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(c) Methods of artificial recharge of ground water bodies and of
construction of wells which insure separation of individual water
bearing formations;

(d) The manner of conducting and the content of examinations
required to be taken by applicants for license hereunder;

(e) Requirements for the filing of notices of intent, well reports,
and the payment of fees;

() Reporting requirements of well contractors;

(g) Limitations on well construction in areas identified by the
department as requiring intensive control of withdrawals in the
interests of sound management of the ground water resource;

(5) To require the operator in the construction of a well and the
property owner in the maintenance of a well to guard against waste and
contamination of the ground water resources;

(6) To require the operator to place a well identification tag on
a new well and on an existing well on which work is performed after the
effective date of rules requiring well identification tags and to place
or require the owner to place a well identification tag on an existing
well;

(7) To require the well owner to repair or decommission any well:

(a) That is abandoned, unusable, or not intended for future use; or

(b) That is an environmental, safety, or public health hazard.

Rules adopted by the department shall be adopted in accordance with

section 101 of this act.

Sec. 202. RCW 19.27.097 and 1991 sp.s. ¢ 32 s 28 are each amended

to read as follows:

(1) Each applicant for a building permit of a building
necessitating potable water shall provide evidence of an adequate water
supply for the intended use of the building. Evidence may be in the
form of a water right permit from the department of ecology, a letter
from an approved water purveyor stating the ability to provide water,
or another form sufficient to verify the existence of an adequate water
supply. In addition to other authorities, the county or city may
impose conditions on building permits requiring connection to an
existing public water system where the existing system is willing and
able to provide safe and reliable potable water to the applicant with
reasonable economy and efficiency. An application for a water right
shall not be sufficient proof of an adequate water supply.

HB 1903
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(2) Within counties not required or not choosing to plan pursuant
to RCW 36.70A.040, the county and the state may mutually determine
those areas in the county in which the requirements of subsection (1)
of this section shall not apply. The departments of health and ecology
shall coordinate on the implementation of this section. Should the
county and the state fail to mutually determine those areas to be
designated pursuant to this subsection, the county may petition the

department of community, trade, and economic

if necessary, make the determination.
(3) Buildings that do not need potable water facilities are exempt

from the provisions of this section.

development to mediate or,

The department of ecology, after

consultation with local governments, may adopt rules to implement this
section, which may recognize differences between high-growth and low-
growth counties. Any rules adopted by the department of ecology shall

be adopted in accordance with section 101 of this act.

Sec. 203. RCW 43.21A.080 and 1970 ex.s. ¢ 62 s 8 are each amended

to read as follows:

The director of the department of ecology is authorized to adopt

such rules ((and—egulatiohs))—as—are necessary and appropriate to

carry out the provisions of this chapter.
accordance with section 101 of this act.

Rules shall _be adopted in

NEW SECTION. Sec. 204.

RCW to read as follows:
Rules adopted by the department of ecology under this chapter shall
be adopted in accordance with section 101 of this act.
Rules adopted by the department of agriculture under this chapter
shall be adopted in accordance with section 102 of this act.

A new section is added to chapter 43.21C

Sec. 205. RCW 43.21C.110 and 1983 c¢ 117 s 7 are each amended to

read as follows:

It shall be the duty and function of the department of ecology,
which may utilize proposed rules developed by the environmental policy

commission:

(1) To adopt and amend thereafter

1971), subject to the
chapter 34.05 RCW,

HB 1903
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guidelines to all branches of government including state agencies,
political ~ subdivisions, public and municipal corporations, and
counties. The proposed rules shall be subject to full public hearings
requirements associated with rule promulgation. Suggestions for
modifications of the proposed rules shall be considered on their
merits, and the department shall have the authority and responsibility
for full and appropriate independent promulgation and adoption of
rules, assuring consistency with this chapter as amended and with the
preservation of protections afforded by this chapter. The rule making
powers authorized in this section shall include, but shall not be
limited to, the following phases of interpretation and implementation

of this chapter (the state environmental policy act of 1971):

(a) Categories of governmental actions which are not to be
considered as potential major actions significantly affecting the
quality of the environment, including categories pertaining to
applications for water right permits pursuant to chapters 90.03 and
90.44 RCW. The types of actions included as categorical exemptions in
the rules shall be limited to those types which are not major actions
significantly affecting the quality of the environment. The rules
shall provide for certain circumstances where actions which potentially
are categorically exempt require environmental review.

(b) Rules for criteria and procedures applicable to the
determination of when an act of a branch of government is a major
action significantly affecting the quality of the environment for which
a detailed statement is required to be prepared pursuant to RCW
43.21C.030.

(c) Rules and procedures applicable to the preparation of detailed
statements and other environmental documents, including but not limited
to rules for timing of environmental review, obtaining comments, data
and other information, and providing for and determining areas of
public participation which shall include the scope and review of draft
environmental impact statements.

(d) Scope of coverage and contents of detailed statements assuring
that such statements are simple, uniform, and as short as practicable;
statements are required to analyze only reasonable alternatives and
probable adverse environmental impacts which are significant, and may
analyze beneficial impacts.

(e) Rules and procedures for public notification of actions taken
and documents prepared.

HB 1903
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() Definition of terms relevant to the implementation of this
chapter including the establishment of a list of elements of the
environment. Analysis of environmental considerations under RCW
43.21C.030(2) may be required only for those subjects listed as
elements of the environment (or portions thereof). The list of
elements of the environment shall consist of the "natural’ and "built"
environment. The elements of the built environment shall consist of
public services and utilities (such as water, sewer, schools, fire and
police protection), transportation, environmental health (such as
explosive materials and toxic waste), and land and shoreline use
(including housing, and a description of the relationships with land
use and shoreline plans and designations, including population).

(9) Rules for determining the obligations and powers under this
chapter of two or more branches of government involved in the same
project significantly affecting the quality of the environment.

(h) Methods to assure adequate public awareness of the preparation
and issuance of detailed statements required by RCW 43.21C.030(2)(c).
(i) To prepare rules for projects setting forth the time limits
within which the governmental entity responsible for the action shall

comply with the provisions of this chapter.

() Rules for utilization of a detailed statement for more than one
action and rules improving environmental analysis of nonproject
proposals and encouraging better interagency coordination and
integration between this chapter and other environmental laws.

(k) Rules relating to actions which shall be exempt from the
provisions of this chapter in situations of emergency.

() Rules relating to the wuse of environmental documents in
planning and decisionmaking and the implementation of the substantive
policies and requirements of this chapter, including procedures for
appeals under this chapter.

(2) In exercising its powers, functions, and duties under this
section, the department may:

(@) Consult with the state agencies and with representatives of
science, industry, agriculture, labor, conservation organizations,
state and local governments and other groups, as it deems advisable;
and

(b) Utilize, to the fullest extent possible, the services,
facilities, and information (including statistical information) of
public and private agencies, organizations, and individuals, in order

HB 1903 p. 12



a b~ W N

©O© 00 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

to avoid duplication of effort and expense, overlap, or conflict with
similar activities authorized by law and performed by established
agencies.

(3) Rules adopted pursuant to this section shall be subject to the

review procedures of RCW ((34.05:538—and)})—34-05.240.

Sec. 206. RCW 43.27A.090 and 1988 ¢ 127 s 25 are each amended to

read as follows:

The department shall be empowered as follows:

(1) To represent the state at, and fully participate in, the
activities of any basin or regional commission, interagency committee,
or any other joint interstate or federal-state agency, committee or
commission, or publicly financed entity engaged in the planning,
development, administration, management, conservation or preservation
of the water resources of the state.

(2) To prepare the views and recommendations of the state of
Washington on any project, plan or program relating to the planning,
development, administration, management, conservation and preservation
of any waters located in or affecting the state of Washington,
including any federal permit or license proposal, and appear on behalf
of, and present views and recommendations of the state at any
proceeding, negotiation or hearing conducted by the federal government,
interstate agency, state or other agency.

(3) To cooperate with, assist, advise and coordinate plans with the
federal government and its officers and agencies, and serve as a state
liaison agency with the federal government in matters relating to the
use, conservation, preservation, quality, disposal or control of water
and activities related thereto.

(4) To cooperate with appropriate agencies of the federal
government and/or agencies of other states, to enter into contracts,
and to make appropriate contributions to federal or interstate projects
and programs and governmental bodies to carry out the provisions of
this chapter.

(5) To apply for, accept, administer and expend grants, gifts and
loans from the federal government or any other entity to carry out the
purposes of this chapter and make contracts and do such other acts as
are necessary insofar as they are not inconsistent with other
provisions hereof.
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(6) To develop and maintain a coordinated and comprehensive state
water and water resources related development plan, and adopt, with
regard to such plan, such policies as are necessary to insure that the
waters of the state are used, conserved and preserved for the best
interest of the state. There shall be included in the state plan a
description of developmental objectives and a statement of the
recommended means of accomplishing these objectives. To the extent the
director deems desirable, the plan shall integrate into the state plan,
the plans, programs, reports, research and studies of other state
agencies.

(7) To assemble and correlate information relating to water supply,
power development, irrigation, watersheds, water use, future
possibilities of water use and prospective demands for all purposes
served through or affected by water resources development.

(8) To assemble and correlate state, local and federal laws,
regulations, plans, programs and policies affecting the beneficial use,
disposal, pollution, control or conservation of water, river basin
development, flood prevention, parks, reservations, forests, wildlife
refuges, drainage and sanitary systems, waste disposal, water works,
watershed protection and development, soil conservation, power
facilities and area and municipal water supply needs, and recommend
suitable legislation or other action to the legislature, the congress
of the United States, or any city, municipality, or to responsible
state, local or federal executive departments or agencies.

(9) To cooperate with federal, state, regional, interstate and
local public and private agencies in the making of plans for drainage,
flood control, use, conservation, allocation and distribution of
existing water supplies and the development of new water resource
projects.

(10) To encourage, assist and advise regional, and city and
municipal agencies, officials or bodies responsible for planning in
relation to water aspects of their programs, and coordinate local water
resources activities, programs, and plans.

(11) To ((promulgate)—adopt,_in accordance with section 101 of

this act such rules ((and—regulations))—as—are necessary to carry out
the purposes of this chapter.

(12) To hold public hearings, and make such investigations, studies
and surveys as are necessary to carry out the purposes of the chapter.
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(13) To subpoena witnesses, compel their attendance, administer
oaths, take the testimony of any person under oath and require the

production of any books or papers when the department deems such

measures necessary in the exercise of its rule-making power or in
determining whether or not any license, certificate, or permit shall be
granted or extended.

Sec. 207. RCW 43.37.030 and 1973 ¢ 6 4 s 2 are each amended to read

as follows:
In the performance of its functions the department may, in addition
to any other acts authorized by law:

(1) Establish advisory committees to advise with and make

recommendations to the department concerning legislation, policies,
administration, research, and other matters;

(2) Establish by ((regulatien))}—ule— or order such standards and

instructions to govern the carrying out of research or projects in
weather modification and control as the department may deem necessary
or desirable to minimize danger to health or property; and make such
rules ((and—egulationsy}—as—are necessary in the performance of its
powers and duties;

(3) Make such studies, investigations, obtain such information, and

hold such hearings as the department may deem necessary or proper to

assist it in exercising its authority or in the administration or
enforcement of this chapter or any ((regulationsh)—ules——
issued thereunder;

(4) Appoint and fix the compensation of such personnel, including
specialists and consultants, as are necessary to perform its duties and
functions;

(5) Acquire, in the manner provided by law, such materials,
equipment, and facilities as are necessary to perform its duties and
functions;

(6) Cooperate with public or private agencies in the performance of
the department’s functions or duties and in furtherance of the purposes
of this chapter;

(7) Represent the state in any and all matters pertaining to plans,
procedures, or negotiations for interstate compacts relating to weather
modification and control.

Rules adopted by the department under this chapter shall be adopted

or orders

in_accordance with section 101 of this act.

p. 15

HB 1903



ga b~ WO N

©O© 00 N O

10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

Sec. 208.
read as follows:

RCW 43.83B.420 and 1989 c¢c 17 1 s 5 are each amended to

The department shall adopt, in accordance with section 101 of this
ensure the successful

act such rules

Sec. 209.
read as follows:

as

are necessary
implementation of this chapter.

to

RCW 43.200.070 and 1989 c 32 2 s 5 are each amended to

The department of ecology shall adopt such rules as are necessary
to carry out responsibilities under this chapter.
ecology is authorized to adopt such rules as are necessary to carry out
its responsibilities under chapter 43.145 RCW.
adopted in_accordance with section 101 of this act.

The department of

Such rules shall

be

Sec. 210. RCW 43.200.080 and 1991 sp.s. ¢ 13 s 60 are each amended

to read as follows:

The director of ecology shall, in addition to the powers and duties
otherwise imposed by law, have the following special powers and duties:

(1) To fulfill the responsibilities of the state under the lease
between the state of Washington and the federal government executed
September 10, 1964, covering one thousand acres of land lying within
the Hanford reservation near Richland, Washington. The departmen
ecology may sublease to private or public entities all or a portion of
the land for specific purposes or activities which are determined,
after public hearing, to be in agreement with the terms of the lease
and in the best interests of the citizens of the state consistent with
any criteria that may be developed as a requirement by the legislature;

(2) To assume the responsibilities of the state under the perpetual

care agreement between

the state of Washington and the

t of

federal

government executed July 29, 1965 and the sublease between the state of
Washington and the site operator of the Hanford low-level radioactive
In order to finance perpetual surveillance

waste disposal facility.

and maintenance under the agreement and ensure site closure under the
sublease, the department of ecology shall impose and collect fees from
parties holding radioactive materials for waste management purposes.

The fees shall be established by rule ((adopted under—chapter—3405———

REW)) and shall be an amount determined by the department of ecology to
be necessary to defray the estimated liability of the state. Such fees
shall reflect equity between the disposal facilities of this and other

HB 1903
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states. A site closure account and a perpetual surveillance and
maintenance account is hereby created in the state treasury. The site
closure account shall be exclusively available to reimburse, to the
extent that moneys are available in the account, the site operator for
its costs plus a reasonable profit as agreed by the operator and the
state, or to reimburse the state licensing agency and any agencies
under contract to the state licensing agency for their costs in final
closure and decommissioning of the Hanford low-level radioactive waste
disposal facility. If a balance remains in the account after
satisfactory performance of closure and decommissioning, this balance
shall be transferred to the perpetual surveillance and maintenance
account. The perpetual surveillance and maintenance account shall be
used exclusively by the state to meet post-closure surveillance and
maintenance costs, or for otherwise satisfying surveillance and
maintenance obligations. Appropriations are required to permit
expenditures and payment of obligations from the site closure account
and the perpetual surveillance and maintenance account. All moneys,
including earnings from the investment of balances in the site closure
and the perpetual surveillance and maintenance account, less the

allocation to the state treasurer's service ((account [fund])—furd———

pursuant to RCW 43.08.190 accruing under the authority of this section
shall be directed to the site closure account until December 31, 1992.
Thereafter receipts including earnings from the investment of balances
in the site closure and the perpetual surveillance and maintenance
account, less the allocation to the state treasurer’'s service account
[fund], pursuant to RCW 43.08.190 shall be directed to the site closure
account and the perpetual surveillance and maintenance account as
specified by the department. Additional moneys specifically
appropriated by the legislature or received from any public or private
source may be placed in the site closure account and the perpetual
surveillance and maintenance account;

(3) To assure maintenance of such insurance coverage by state
licensees, lessees, or sublessees as will adequately, in the opinion of
the director, protect the citizens of the state against nuclear
accidents or incidents that may occur on privately or state-controlled
nuclear facilities;

(4) To institute a user permit system and issue site use permits,
consistent with regulatory practices, for generators, packagers, or
brokers using the Hanford low-level radioactive waste disposal

p. 17
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facility. The costs of administering the user permit system shall be
borne by the applicants for site use permits. The site use permit fee
shall be set at a level that is sufficient to fund completely the
executive and legislative participation in activities related to the
Northwest Interstate Compact on Low-Level Radioactive Waste Management;

(5) To make application for or otherwise pursue any federal funds
to which the state may be eligible, through the federal resource
conservation and recovery act or any other federal programs, for the
management, treatment or disposal, and any remedial actions, of wastes
that are both radioactive and hazardous at all Hanford low-level
radioactive waste disposal facilities; and

(6) To develop contingency plans for duties and options for the
department and other state agencies related to the Hanford low-level
radioactive waste disposal facility based on various projections of
annual levels of waste disposal. These plans shall include an analysis
of expected revenue to the state in various taxes and funds related to
low-level radioactive waste disposal and the resulting implications
that any increase or decrease in revenue may have on state agency
duties or responsibilities. The plans shall be updated annually. The
department shall report annually on the plans and on the balances in
the site closure and perpetual surveillance accounts to the energy and
utilities committees of the senate and the house of representatives.

Sec. 211. RCW 70.93.040 and 1971 ex.s. ¢ 307 s 4 are each amended
to read as follows:

In addition to his other powers and duties, the director shall have
the power to propose and to adopt pursuant to section 101 of this act

and chapter 34.05 RCW rules ((and regulations)—neeessary to carry out
the provisions, purposes, and intent of this chapter.

Sec. 212. RCW 70.93.090 and 1979 ¢ 9 4 s 5 are each amended to read
as follows:

The department shall design and the director shall adopt by rule
((or—regulation))—one or more types of litter receptacles which are
reasonably uniform as to size, shape, capacity and color, for wide and
extensive distribution throughout the public places of this state.
Each such litter receptacle shall bear an anti-litter symbol as
designed and adopted by the department. In addition, all litter
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receptacles shall be designed to attract attention and to encourage the
depositing of litter.

Litter receptacles of the uniform design shall be placed along the
public highways of this state and at all parks, campgrounds, trailer
parks, drive-in restaurants, gasoline service stations, tavern parking
lots, shopping centers, grocery store parking lots, parking lots of
major industrial firms, marinas, boat launching areas, boat moorage and
fueling stations, public and private piers, beaches and bathing areas,
and such other public places within this state as specified by rule

((or—+egulation))—of-the director ((adopted pursuant—te—chapter3405—m——

RCEW)). The number of such receptacles required to be placed as
specified herein shall be determined by a formula related to the need
for such receptacles.

It shall be the responsibility of any person owning or operating
any establishment or public place in which litter receptacles of the
uniform design are required by this section to procure and place such
receptacles at their own expense on the premises in accord with rules
((and—regutationsy}—adopted by the department.

The department shall establish a system of grants to aid cities,
towns, and counties with populations under twenty-five thousand in
procuring and placing such litter receptacles. Such grants shall be on
a matching basis under which the local government involved electing to
participate in this program shall be required to pay at least fifty
percent of the total costs of procurement of receptacles sufficient in
number to meet departmental guidelines established by rule pursuant to
this section. The amount of the grant shall be determined on a case-
by-case basis by the director after consideration of need, available
departmental and local government funds, degree of prior compliance by
the local government involved in placement of receptacles, and other
relevant criteria. The responsibility for maintaining and emptying
such receptacles shall remain with the unit of local government.

Any person, other than a political subdivision, government agency,
or municipality, who fails to place such litter receptacles on the
premises in the numbers required by rule ((or regulatien))—ef—the—
department, violating the provisions of this section or rules ((or
regulationsy)—adopted thereunder shall be subject to a fine of ten
dollars for each day of violation.
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Sec. 213. RCW 70.94.410 and 1991 c¢ 199 s 715 are each amended to

read as follows:

(1) If, after thirty days from the time that the department issues
a report or order to an authority under RCW 70.94.400 and 70.94.405,
such authority has not taken action which indicates that it is
attempting in good faith to implement the recommendations or actions of
the department as set forth in the report or order, the department may,
by order, declare as null and void any or all ordinances, resolutions,
rules or regulations of such authority relating to the control and/or
prevention of air pollution, and at such time the department shall
become the sole body with authority to make and enforce rules ((and
regulations)y)—for the control and/or prevention of air pollution within
the geographical area of such authority. If this occurs, the
department may assume all those powers which are given to it by law to
effectuate the purposes of this chapter. The department may, by order,
continue in effect and enforce provisions of the ordinances,
resolutions, or rules of such authority which are not less stringent
than those requirements which the department may have found applicable
to the area under RCW 70.94.331, until such time as the department
adopts its own rules. Any rules promulgated by the department shall be
subject to the provisions of chapter 34.05 RCW and section 101 of this

act . Any enforcement actions shall be subject to RCW 43.21B.300 or
43.21B.310.

(2) No provision of this chapter is intended to prohibit any
authority from reestablishing its air pollution control program which
meets with the approval of the department and which complies with the
purposes of this chapter and with applicable rules and orders of the
department.

(3) Nothing in this chapter shall prevent the department from
withdrawing the exercise of its jurisdiction over an authority upon its
own motion if the department has found at a hearing held in accordance
with chapters 42.30 and 34.05 RCW, that the air pollution prevention
and control program of such authority will be carried out in good
faith, that such program will do all that is possible and reasonable to
control and/or prevent air pollution within the geographical area over
which it has jurisdiction, and that the program complies with the
provisions of this chapter. Upon the withdrawal of the department, the
department shall prescribe certain recommendations as to how air
pollution prevention and/or control is to be effectively accomplished
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and guidelines which will assist the authority in carrying out the
recommendations of the department.

Sec. 214. RCW 70.94.457 and 1991 c¢ 199 s 501 are each amended to

read as follows:

The department of ecology shall establish by rule ((under)) adopted—
in_accordance with section 101 of this act and chapter 34.05 RCW:

(1) State-wide emission performance standards for new solid fuel
burning devices. Notwithstanding any other provision of this chapter
which allows an authority to adopt more stringent emission standards,
no authority shall adopt any emission standard for new solid fuel
burning devices other than the state-wide standard adopted by the
department under this section.

(a) After January 1, 1995, no solid fuel burning device shall be
offered for sale that does not meet the following particulate air
contaminant emission standards under the test methodology of the United
States environmental protection agency in effect on January 1, 1991, or
an equivalent standard under any test methodology adopted by the United
States environmental protection agency subsequent to such date: (i)
Two and one-half grams per hour for catalytic wood stoves; and (ii)
four and one-half grams per hour for all other solid fuel burning
devices. For purposes of this subsection, "equivalent” shall mean the
emissions limits specified in this subsection multiplied by a
statistically reliable conversion factor determined by the department
that compares the difference between the emission test methodology
established by the United States environmental protection agency prior
to May 15, 1991, with the test methodology adopted subsequently by the
agency. Subsection (a) of this subsection does not apply to
fireplaces.

(b) After January 1, 1997, no fireplace, except masonry fireplaces,
shall be offered for sale unless such fireplace meets the 1990 United
States environmental protection agency standards for wood stoves or
equivalent standard that may be established by the state building code
council by rule. Prior to January 1, 1997, the state building code
council shall establish by rule a methodology for the testing of
factory-built fireplaces. The methodology shall be designed to achieve
a particulate air emission standard equivalent to the 1990 United
States environmental protection agency standard for wood stoves. In
developing the rules, the council shall include on the technical
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advisory committee at least one representative from the masonry
fireplace builders and at least one representative of the factory-built
fireplace manufacturers.

(c) Prior to January 1, 1997, the state building code council shall
establish by rule design standards for the construction of new masonry
fireplaces in Washington state. In developing the rules, the council
shall include on the technical advisory committee at least one
representative from the masonry fireplace builders and at least one
representative of the factory-built fireplace manufacturers. It shall
be the goal of the council to develop design standards that generally
achieve reductions in particulate air contaminant emissions
commensurate with the reductions being achieved by factory-built
fireplaces at the time the standard is established.

(d) Actions of the department and local air pollution control
authorities under this section shall preempt actions of other state
agencies and local governments for the purposes of controlling air
pollution from solid fuel burning devices, except where authorized by
((this—aety)—hapter 199, Laws of 1991

(e) Subsection (1)(@) of this section shall not apply to
fireplaces.

() Notwithstanding (a) of this subsection, the department is
authorized to adopt, by rule, emission standards adopted by the United
States environmental protection agency for new wood stoves sold at
retail. For solid fuel burning devices for which the United States
environmental protection agency has not established emission standards,
the department may exempt or establish, by rule, state-wide standards
including emission levels and test procedures for such devices and such
emission levels and test procedures shall be equivalent to emission
levels per pound per hour burned for other new wood stoves and
fireplaces regulated under this subsection.

(2) A program to:

(a) Determine whether a new solid fuel burning device complies with
the state-wide emission performance standards established in subsection
(1) of this section; and

(b) Approve the sale of devices that comply with the state-wide
emission performance standards.

Sec. 215. RCW 70.94.470 and 1991 c¢ 199 s 502 are each amended to

read as follows:
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(1) The department shall establish, by rule ((under)) adopted—in
accordance with section 101 of this act and

state-wide opacity level of twenty percent for residential solid fuel

burning devices for the purpose of enforcement on a complaint basis and
(b) a state-wide opacity of ten percent

education.

(2) Notwithstanding any other provision of this chapter which may

for

allow an authority to adopt a more stringent
authority shall adopt or enforce an opacity
burning devices other than established in this section.

(3) Actions of the department and

local

level

air

purposes of public

opacity level, no
for solid fuel

pollution control

authorities under this section shall preempt actions of other state
agencies and local governments for the purposes of controlling air
pollution from solid fuel burning devices, except where authorized by

((this—aety)—hapter 199, Laws of 1991

chapter 34.05 RCW, (a) a

Sec. 216. RCW 70.94.477 and 1990 ¢ 12 8 s 3 are each amended to

read as follows:

(1) Unless allowed by rule, ((under)) -tr—aeeordance with section
101 of this act and chapter 34.05 RCW, a person shall not cause or

allow any of the following materials to be burned in any residential

solid fuel burning device:
(a) Garbage;
(b) Treated wood;
(c) Plastics;
(d) Rubber products;
(e) Animals;
() Asphaltic products;
(g) Waste petroleum products;
(h) Paints; or

(i) Any substance, other than properly seasoned fuel wood, which

normally emits dense smoke or obnoxious odors.
(2) On or after July 1, 1995, a local authority may geographically
limit the use of solid fuel burning devices, except fireplaces as

defined in RCW 70.94.453(3), wood stoves meeting the standards set

forth in RCW 70.94.457 or pellet stoves issued an exemption certificate
by the United States environmental protection agency in accordance with
Title 40, Part 60 of the code of federal regulations. An authority

shall allow an exemption from this subsection for low-income persons

P.
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who reside in a geographical area affected by this subsection.

exercise of this limitation, a
following factors:

local authority shall consider the

In the

(@) The contribution of solid fuel burning devices that do not meet
the standards set forth in RCW 70.94.457 to nonattainment of national

ambient air quality standards;

(b) The population density of geographical areas within the local

authority’s jurisdiction giving greater

areas; and

consideration to urbanized

(c) The public health effects of use of solid fuel burning devices
which do not meet the standards set forth in RCW 70.94.457.

Sec. 217. RCW 70.94.715 and 1990 ¢ 128 s 4 are each amended to

read as follows:

The department of ecology

is hereby authorized

episode avoidance plan providing for the phased reduction of emissions

wherever and whenever an air pollution episode is forecast.

episode avoidance plan shall

Such an

conform with any applicable federal

standards and shall be effective state-wide.

plan may be implemented on an area basis

The episode avoidance

occurrence of air pollution episodes in any given area.

The department of ecology may delegate authority to adopt source
emission reduction plans and authority to
occurrence up to and including the warning stage, and all intermediate
stages up to the warning stage, in any area of the state, to the air
pollution control authority with jurisdiction therein.
plan, which

The episode avoidance

((regulationy)—rule

in accordance with

implement all stages of

to develop an

the

shall be established by

in accordance with section 101 of this act and

chapter 34.05 RCW, shall include, but not be limited to the following:
(1) The designation of episode criteria and stages, the occurrence
of which will require the carrying out of preplanned episode avoidance

procedures. The stages of occurrence shall be (a) forecast, (b) alert,
intermediate stages as

(c) warning, (d) emergency,
department shall designate.

contaminants and is the first stage of an episode.

and such

"Forecast"

shall not call a forecast episode prior
impaired air quality condition as
provided by RCW 70.94.473(1)(b) or calling a single-stage impaired air

authority calling a first stage

HB 1903
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quality condition as provided by RCW 70.94.473(2). "Alert" means
concentration of air contaminants at levels at which short-term health
effects may occur, and is the second stage of an episode. "Warning"
means concentrations are continuing to degrade, contaminant
concentrations have reached a level which, if maintained, can result in
damage to health, and additional control actions are needed and is the
third level of an episode. "Emergency" means the air quality is posing

an imminent and substantial endangerment to public health and is the
fourth level of an episode;

(2) The requirement that persons responsible for the operation of
air contaminant sources prepare and obtain approval from the director
of source emission reduction plans, consistent with good operating
practice and safe operating procedures, for reducing emissions during
designated episode stages;

(3) Provision for the director of the department of ecology or his
authorized representative, or the air pollution control officer if
implementation has been delegated, on the satisfaction of applicable
criteria, to declare and terminate the forecast, alert, warning and all
intermediate stages, up to the warning episode stage, such declarations
constituting orders for action in accordance with applicable source
emission reduction plans;

(4) Provision for the governor to declare and terminate the
emergency stage and all intermediate stages above the warning episode
stage, such declarations constituting orders in accordance with
applicable source emission reduction plans;

(5) Provisions for enforcement by state and local police, personnel
of the departments of ecology and social and health services, and
personnel of local air pollution control agencies; and

(6) Provisions for reduction or discontinuance of emissions
immediately, consistent with good operating practice and safe operating
procedures, under an air pollution emergency as provided in RCW
70.94.720.

Source emission reduction plans shall be considered orders of the
department and shall be subject to appeal to the pollution control
hearings board according to the procedure in chapter 43.21B RCW.

NEW SECTION. Sec. 218. A new section is added to chapter 70.94
RCW to read as follows:
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Rules adopted under this chapter shall be adopted in accordance
with section 101 of this act and chapter 34.05 RCW.

Sec. 219. RCW 70.95.260 and 1989 ¢ 431 s 9 are each amended to

read as follows:

The department shall in addition to its other powers and duties:
(1) Cooperate with the appropriate federal, state, interstate and
local units of government and with appropriate private organizations in
carrying out the provisions of this chapter.
(2) Coordinate the development of a solid waste management plan for
all areas of the state in cooperation with local government, the
department of community, trade, and economic development, and other

appropriate state and regional agencies. The plan shall relate to

solid waste management for twenty years in the future and shall be
reviewed biennially, revised as necessary, and extended so that
perpetually the plan shall look to the future for twenty years as a

guide in carrying out a state coordinated solid waste management
program. The plan shall be developed into a single integrated document
and shall be adopted no later than October 1990. The plan shall be

revised regularly after its initial

completion so that local

governments revising local comprehensive solid waste management plans
can take advantage of the data and analysis in the state plan.
(3) Provide technical assistance to any person as well as to

cities, counties, and industries.

(4) Initiate, conduct, and

projects, and investigations,

and

support research, demonstration
coordinate research programs

pertaining to solid waste management systems.

(5) Develop state-wide programs to increase public awareness of and
participation in tire recycling, and to stimulate and encourage local
private tire recycling centers and public participation in tire

recycling.

A N

(6) May((, under—the—provistons—of—the—Administrative—Procedtre——————

». A NOW. N hare nry amaonded a¥aa ik dlaa¥a a aa¥a

premulgate))- adopt such rules ((and—regulations))—as—are necessary to
carry out the purposes of this chapter. Such rules shall be adopted in
accordance with section 101 of this act.

NEW SECTION. Sec. 220.
RCW to read as follows:
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Rules adopted by the department under this chapter shall be adopted
in accordance with section 101 of this act.

NEW SECTION. Sec. 221. A new section is added to chapter 70.95C
RCW to read as follows:

Rules adopted by the department under this chapter shall be adopted
in accordance with section 101 of this act.

Sec. 222. RCW 70.95D.080 and 1989 c 431 s 72 are each amended to

read as follows:

To carry out the provisions and purposes of this chapter, the
director may:

(1) Enter into agreements, contracts, or cooperative arrangements,
under such terms and conditions as the director deems appropriate, with
other state, federal, or interstate agencies, municipalities,
educational institutions, or other organizations or individuals.

(2) Receive financial and technical assistance from the federal
government, other public agencies, and private agencies.

(3) Participate in related programs of the federal government,
other states, interstate agencies, other public agencies, or private
agencies or organizations.

(4) Upon request, furnish reports, information, and materials
relating to the certification program authorized by this chapter to
federal, state, or interstate agencies, municipalities, educational
institutions, and other organizations and individuals.

(5) Establish adequate fiscal controls and accounting procedures to
assure proper disbursement of and accounting for funds appropriated or
otherwise provided for the purpose of carrying out this chapter.

(6) Adopt rules ((under)—nr—accordance with section 101 of this

act and chapter 34.05 RCW.

NEW SECTION. Sec. 223. A new section is added to chapter 70.95E
RCW to read as follows:

Rules adopted by the department under this chapter shall be adopted
in accordance with section 101 of this act.

NEW SECTION. Sec. 224. A new section is added to chapter 70.95F
RCW to read as follows:
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Rules adopted by the department of ecology under this chapter shall
be adopted in accordance with section 101 of this act.

NEW SECTION. Sec. 225. A new section is added to chapter 70.95I
RCW to read as follows:

Rules adopted by the department under this chapter shall be adopted
in accordance with section 101 of this act.

NEW SECTION. Sec. 226. A new section is added to chapter 70.95J
RCW to read as follows:

Rules adopted by the department under this chapter shall be adopted
in accordance with section 101 of this act.

Sec. 227. RCW 70.105.140 and 1980 ¢ 14 4 s 3 are each amended to
read as follows:

the department under this chapter shall be adopted in accordance with

((chapter—34-65-—REW))—section 101 of this act

Sec. 228. RCW 70.105D.030 and 1994 c 257 s 11 and 1994 c 254 s 3
are each reenacted and amended to read as follows:

(1) The department may exercise the following powers in addition to
any other powers granted by law:

(a) Investigate, provide for investigating, or require potentially
liable persons to investigate any releases or threatened releases of
hazardous substances, including but not Ilimited to inspecting,
sampling, or testing to determine the nature or extent of any release
or threatened release. |If there is a reasonable basis to believe that
a release or threatened release of a hazardous substance may exist, the
department’s authorized employees, agents, or contractors may enter
upon any property and conduct investigations. The department shall
give reasonable notice before entering property unless an emergency
prevents such notice. The department may by subpoena require the
attendance or testimony of witnesses and the production of documents or
other information that the department deems necessary;

(b) Conduct, provide for conducting, or require potentially liable
persons to conduct remedial actions (including investigations under (a)
of this subsection) to remedy releases or threatened releases of
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hazardous substances. In carrying out such powers, the department’s
authorized employees, agents, or contractors may enter upon property.
The department shall give reasonable notice before entering property
unless an emergency prevents such notice. In conducting, providing for,
or requiring remedial action, the department shall give preference to
permanent solutions to the maximum extent practicable and shall provide
for or require adequate monitoring to ensure the effectiveness of the
remedial action;

(c) Indemnify contractors retained by the department for carrying
out investigations and remedial actions, but not for any contractor's
reckless or wilful misconduct;

(d) Carry out all state programs authorized under the federal
cleanup law and the federal resource, conservation, and recovery act,
42 U.S.C. Sec. 6901 et seq., as amended,;

(e) Classify substances as hazardous substances for purposes of RCW
70.105D.020(6) and classify substances and products as hazardous
substances for purposes of RCW 82.21.020(1);

() Issue orders or enter into consent decrees or agreed orders
that include deed restrictions where necessary to protect human health
and the environment from a release or threatened release of a hazardous
substance from a facility. Prior to establishing a deed restriction
under this subsection, the department shall notify and seek comment
from a city or county department with land use planning authority for
real property subject to a deed restriction;

() Enforce the application of permanent and effective
institutional controls that are necessary for a remedial action to be
protective of human health and the environment; and

(h) Take any other actions necessary to carry out the provisions of

this chapter, including the power to adopt rules ((under chapter—34-05
REW)). Rules adopted by the department under this chapter shall be

adopted in_accordance with section 101 of this act.

(2) The department shall immediately implement all provisions of
this chapter to the maximum extent practicable, including investigative
and remedial actions where appropriate. The department shall adopt,
and thereafter enforce, rules ((under chapter—34-05—RCEW)H)—te:—

(a) Provide for public participation, including at least (i) the
establishment of regional citizen’s advisory committees, (ii) public
notice of the development of investigative plans or remedial plans for
releases or threatened releases, and (iii) concurrent public notice of

p. 29

HB 1903



© 00 N O Ol WDN P

W W W W W W W W WwWwWwWMNDNDDNDNDNDNDNDNDNDNDNMNDNMNMNNMNMNMNMNMNNRPRPRPPRPEPEPRPPEPERPPRPRPREPPR
© 00 N O Ol WNPEFP O O 0O NO O WNEFE OO0 NO O ODN - O

all compliance orders, agreed orders, enforcement orders, or notices of
violation;

(b) Establish a hazard ranking system for hazardous waste sites;

(c) Establish reasonable deadlines not to exceed ninety days for
initiating an investigation of a hazardous waste site after the
department receives information that the site may pose a threat to
human health or the environment and other reasonable deadlines for
remedying releases or threatened releases at the site;

(d) Publish and periodically update minimum cleanup standards for
remedial actions at least as stringent as the cleanup standards under
section 121 of the federal cleanup law, 42 U.S.C. Sec. 9621, and at
least as stringent as all applicable state and federal laws, including
health-based standards under state and federal law; and

(e) Apply industrial clean-up standards at industrial properties.
Rules adopted under this subsection shall ensure that industrial
properties cleaned up to industrial standards cannot be converted to
nonindustrial uses without approval from the department. The
department may require that a property cleaned up to industrial
standards is cleaned up to a more stringent applicable standard as a
condition of conversion to a nonindustrial use. Industrial clean-up
standards may not be applied to industrial properties where hazardous
substances remaining at the property after remedial action pose a
threat to human health or the environment in adjacent nonindustrial
areas.

(3) Before November 1st of each even-numbered year, the department
shall develop, with public notice and hearing, and submit to the ways
and means and appropriate standing environmental committees of the
senate and house of representatives a ranked list of projects and
expenditures recommended for appropriation from both the state and
local toxics control accounts. The department shall also provide the
legislature and the public each year with an accounting of the
department’s activities supported by appropriations from the state
toxics control account, including a list of known hazardous waste sites
and their hazard rankings, actions taken and planned at each site, how
the department is meeting its top two management priorities under RCW
70.105.150, and all funds expended under this chapter.

(4) The department shall establish a scientific advisory board to
render advice to the department with respect to the hazard ranking
system, cleanup standards, remedial actions, deadlines for remedial

HB 1903 p. 30



© 00 N O Ol WDN P

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

actions, monitoring, the classification of substances as hazardous
substances for purposes of RCW 70.105D.020(6) and the classification of

substances or products as hazardous substances for purposes of RCW

82.21.020(1). The board shall consist of five independent members to

serve staggered three-year terms. No members may be employees of the
department. Members shall be reimbursed for travel expenses as

provided in RCW 43.03.050 and 43.03.060.
(5) The department shall establish a program to identify potential
hazardous waste sites and to encourage persons to provide information

about hazardous waste sites.

Sec. 229. RCW 70.107.060 and 1987 ¢ 10 3 s 1 are each amended to

read as follows:

(1) Nothing in this chapter shall be construed to deny, abridge or

alter alternative rights of action or remedies
common law or statutory law, criminal or civil.

in equity or under

(2) Nothing in this chapter shall deny, abridge or alter any
powers, duties and functions relating to noise abatement and control
now or hereafter vested in any state agency, nor shall this chapter be
construed as granting jurisdiction over the
health of employees in work places of the state, as now or hereafter
vested in the department of labor and industries.

(3) Standards and other control measures adopted by the department

industrial safety and

under this chapter shall be exclusive except as hereinafter provided.

A local government may impose limits or control sources differing from
those adopted or controlled by the department upon a finding that such
requirements are necessitated by special conditions. Noise limiting
requirements of local government which differ from those adopted or
controlled by the department shall be invalid unless first approved by
the department. If the department of ecology fails to approve or
governmental jurisdictions

disapprove standards submitted by local

within ninety days of submittal, such standards shall

be deemed

approved. If disapproved, the local government may appeal the decision
to the pollution control hearings board which shall decide the appeal

on the basis of the provisions of this chapter, and the applicable

regulations, together with such briefs, testimony, and oral argument as

the hearings board in its discretion may require.

determination of whether to grant approval shall depend on

reasonableness and practicability of compliance.

P.
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shall be given to stationary sources located near jurisdictional
boundaries, and temporary noise producing operations which may operate
across one or more jurisdictional boundaries.

(4) In carrying out the rule-making authority provided in this
chapter, the department shall follow the procedures of section 101 of

this _act and the administrative procedure act, chapter 34.05 RCW, and

shall take care that no rules adopted purport to exercise any powers
preempted by the United States under federal law.

Sec. 230. RCW 70.120.120 and 1991 c¢ 199 s 206 are each amended to
read as follows:

The director shall adopt rules implementing and enforcing this
chapter in accordance with section 101 of this act and chapter 34.05
RCW. The department shall take into account when considering proposed
modifications of emission contributing boundaries, as provided for in
RCW 70.120.150(6), alternative transportation control and motor vehicle
emission reduction measures that are required by local municipal
corporations for the purpose of satisfying federal emission guidelines.

Sec. 231. RCW 76.09.040 and 1994 c 264 s 48 are each amended to
read as follows:

(1) Where necessary to accomplish the purposes and policies stated
in RCW 76.09.010, and to implement the provisions of this chapter, the
board shall promulgate forest practices ((regulations)y+wles———— pursuant
to chapter 34.05 RCW and in accordance with the procedures enumerated
in this section that:

(a) Establish minimum standards for forest practices;

(b) Provide procedures for the voluntary development of resource
management plans which may be adopted as an alternative to the minimum
standards in (a) of this subsection if the plan is consistent with the
purposes and policies stated in RCW 76.09.010 and the plan meets or
exceeds the objectives of the minimum standards;

(c) Set forth necessary administrative provisions; and

(d) Establish procedures for the collection and administration of
forest practice fees as set forth by this chapter.

Forest practices ((regulationsy—+rules— pertaining to water quality
protection shall be ((promulgated))}—adepted individually by the board
and by the department of ecology after they have reached agreement with
respect thereto. Such_rules adopted by the department of ecology shall
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be adopted in accordance with section 101 of this act. All other

forest practices ((regulatiens)rales— shall be ((promulgated))adeopted
by the board.

Forest practices ((regulatiers))—rules— shall be administered and
enforced by the department except as otherwise provided in this
chapter. Such ((regulationsh)—rules shall be ((promulgated))—adopted

and administered so as to give consideration to all purposes and
policies set forth in RCW 76.09.010.
(2) The board shall prepare proposed forest practices

((regulationsy)—rules : In addition to any forest practices
((regulationsy—rdles relating to water quality protection proposed by
the board, the department of ecology shall prepare proposed forest
practices ((regulatiens)—rules- relating to water quality protection.

Prior to initiating the rule- _making process, the proposed
((regulatiensy—+ules shall be submitted for review and comments to the

department of fish and wildlife and to the counties of the state.
After receipt of the proposed forest practices ((regulations)) rules

the department of fish and wildlife and the counties of the state shall
have thirty days in which to review and submit comments to the board,
and to the department of ecology with respect to its proposed
((regulations)—+rules relating to water quality protection. After the
expiration of such thirty day period the board and the department of
ecology shall jointly hold one or more hearings on the proposed

((regulations))—rules pursuant to chapter 34.05 RCW. At such
hearing(s) any county may propose specific forest practices
((regulatiens)y—rules relating to problems existing within such county.

The board and the department of ecology may adopt such proposals if
they find the proposals are consistent with the purposes and policies
of this chapter.

Sec. 232. RCW 86.16.061 and 1989 ¢ 6 4 s 5 are each amended to read
as follows:

The department of ecology after consultation with the public shall
adopt such rules as are necessary to implement this chapter. Rules
shall be adopted in accordance with section 101 of this act.

NEW SECTION. Sec. 233. A new section is added to chapter 89.16
RCW to read as follows:
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Rules adopted by the department of ecology under this chapter shall
be adopted in accordance with section 101 of this act.

NEW SECTION. Sec. 234. A new section is added to chapter 90.03
RCW to read as follows:

Rules adopted by the department to implement or administer this
chapter or otherwise adopted under the authority of this chapter shall
be adopted in accordance with section 101 of this act.

Sec. 235. RCW 90.14.230 and 1987 ¢ 109 s 102 are each amended to
read as follows:

The department of ecology is authorized to ((promulgatep)—adept—nr—
accordance with section 101 of this act, such rules ((and—+regulations)———

as are necessary to carry out the provisions of this chapter.

Sec. 236. RCW 90.22.020 and 1994 c 264 s 87 are each amended to
read as follows:

Flows or levels authorized for establishment under RCW 90.22.010,
or subsequent modification thereof by the department shall be provided
for through the adoption of rules. Such rules shall be adopted in

accordance with section 101 of this act. Before the establishment or

modification of a water flow or level for any stream or lake or other
public water, the department shall hold a public hearing in the county
in which the stream, lake, or other public water is located. If it is
located in more than one county the department shall determine the
location or locations therein and the number of hearings to be
conducted. Notice of the hearings shall be given by publication in a
newspaper of general circulation in the county or counties in which the
stream, lake, or other public waters is located, once a week for two
consecutive weeks before the hearing. The notice shall include the
following:

(1) The name of each stream, lake, or other water source under
consideration;

(2) The place and time of the hearing;

(3) A statement that any person, including any private citizen or
public official, may present his or her views either orally or in
writing.
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Notice of the hearing shall also be served upon the administrators
of the departments of social and health services, natural resources,
fish and wildlife, and transportation.

NEW SECTION. Sec. 237.

RCW to read

as follows:

A new section is added to chapter 90.42

Rules adopted by the department under this chapter shall be adopted
in accordance with section 101 of this act.

Sec. 238.

RCW 90.48.220 and 1993 ¢ 29 6 s 1 are each amended to

read as follows:
the purposes of this section "marine finfish rearing
facilities" means those private and public facilities located within
the salt water of the state where finfish are fed, nurtured, held,
maintained, or reared to reach the size of release or for market sale.
(2) Not later than October 31, 1994, the department shall adopt
criteria under chapter 34.05 RCW for allowable sediment impacts from
organic enrichment due to marine finfish rearing facilities.

(1) For

(3) Not

later than June 30, 1995,

the department shall

adopt

standards ((under)—in accordance with section 101 of this act and

chapter 34.05 RCW for waste discharges from marine finfish

facilities. In establishing these standards, the department shall
review and incorporate, to the extent possible, studies conducted by
state and federal agencies on waste discharges from marine finfish
rearing facilities, and any reports and other materials prepared by
technical committees on waste discharges from marine finfish rearing
facilities. The department shall approve or deny discharge permit
applications for marine finfish rearing facilities within one hundred
eighty days from the date of application, unless a longer time
required to satisfy public participation requirements in the permit
process in accordance with applicable rules, or compliance with the
requirements of the state environmental policy act under chapter 43.21C
RCW. The department shall notify applicants as soon as it determines
that a proposed discharge meets or fails to comply with the standards
adopted pursuant to this section, or if a time period longer than one

hundred eighty days

requirements of the state environmental policy act.
(4) The department may adopt rules to exempt marine finfish rearing

facilities not

requiring national

pollutant

P.

discharge elimination

35

rearing

is

IS necessary to satisfy public participation
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system permits under the federal water pollution control act from the
discharge permit requirement.

Sec. 239. RCW 90.48.230 and 1989 c¢ 175 s 181 are each amended to

read as follows:

The provisions of chapter 34.05 RCW, the a

act, and section 101 of this act

apply to all

adjudicative—proceedings))—authorized by or arising

provisions of this chapter.

_dministrative p
rule making ((and

under the

_rocedure

Sec. 240. RCW 90.54.050 and 1988 ¢ 4 7 s 7 are each amended to read

as follows:

In conjunction with the programs provided for in RCW 90.54.040(1),

whenever it appears necessary to the director

in carrying out the

policy of this chapter, the department may by rule adopted pursuant to
section 101 of this act and chapter

34.05 RCW:

(1) Reserve and set aside waters for beneficial utilization in the

future, and

(2) When sufficient information and data are lacking to allow for
the making of sound decisions, withdraw various waters of the state

from additional appropriations until such data and

available.

information are

Prior to the adoption of a rule under this section, the department
shall conduct a public hearing in each county in which waters relating
The public hearing shall be preceded by a
notice placed in a newspaper of general circulation published within
Rules adopted hereunder shall be subject to

to the rule are located.

each of said counties.

review in accordance with

34.05.240.

the provisions of RCW ((34.05.538 —er)

No new rules or changes to existing rules to reserve or set aside

water may be adopted pursuant to this section,

90.54.022(5).

NEW SECTION. Sec. 241.

RCW to read as follows:
Rules adopted by

the department

of ecology

as provided

to

implement

administer this chapter or otherwise adopted under the authority of
this chapter shall be adopted in accordance with section 101 of this

act.

HB 1903
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Sec. 242. RCW 90.56.050 and 1991 ¢ 200 s 106 are each amended to

read as follows:

The department may adopt rules including but not limited to the
following matters:

(1) Procedures and methods of reporting discharges and other
occurrences prohibited by this chapter;

(2) Procedures, methods, means, and equipment to be used by persons
subject to regulation by this chapter and such rules may prescribe the
times, places, and methods of transfer of oil;

(3) Coordination of procedures, methods, means, and equipment to be
used in the removal of oil;

(4) Development and implementation of criteria and plans to meet
oil spills of various kinds and degrees;

(5) When and under what circumstances, if any, chemical agents,
such as coagulants, dispersants, and bioremediation, may be used in
response to an oil spill;

(6) The disposal of oil recovered from a spill; and

(7) Such other rules ((and regulations)}—as—the- exigencies of any
condition may require or such as may be reasonably necessary to carry
out the intent of this chapter.

Rules adopted by the department under this chapter shall be adopted

in_accordance with section 101 of this act.

Sec. 243. RCW 90.58.200 and 1971 ex.s. ¢ 286 s 20 are each amended

to read as follows:

The department and local governments are authorized to adopt such
rules as are necessary and appropriate to carry out the provisions of
this chapter. Rules adopted by the department shall be adopted in

accordance with section 101 of this act.

Sec. 244, RCW 90.62.110 and 1973 1st ex.s. ¢ 185 s 11 are each

amended to read as follows:
(1) The department shall adopt such rules, in accordance with

section 101 of this act, as are appropriate to carry out the provisions
of this chapter. This authority includes, but is not limited to, the
following subjects and sections or subsections of this chapter:
(a) Master application procedures under RCW 90.62.040(1) and (2).
(b) Application procedures under RCW 90.62.040(((3)))(4) —
(c) Notice procedures under RCW 90.62.050.

p. 37
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(d) Public hearing
90.62.060(1), (2), and (3).

and final

decision

procedures under RCW

(e) A program, and procedures, including time requirements relating

thereto, to guide local
90.62.100(2).

governments

in the

implementation of RCW

(H A listing of the various types of permits covered by this
chapter together with the state agency issuing each such permit, and
the statutory authority providing for such issuance.

(2) State agencies and local governments shall cooperate fully in
the preparation implementation of rules authorized under this section
and in otherwise carrying out the provisions of this chapter.

(3) Consistent with the procedural concepts for the processing of
RCW 90.62.040 through
90.62.060, the department of ecology may, by rule, establish a permit
application processing procedure which may be used, at the request of
an applicant, in relation to two or more permit programs administered

applications for permits

solely by the department

Sec. 245. RCW 90.70.080 and 1990 c¢ 115 s 7 are each amended to

read as follows:

established in

of ecology.

(1) To implement this chapter, state agencies are authorized to
adopt rules that are applicable to actions and activities on a less
than state-wide geographic basis.
adopt rules that protect Puget Sound water quality before the adoption
of the plan by the authority.

(2) A rule to implement an element of the plan that applies on a

less than state-wide basis shall

geographic area to which

() Availability of
activities; and

HB 1903

it applies.

information

State agencies are encouraged to

contain a statement defining the

In determining whether to adopt
rules on a state-wide or less than state-wide basis, state agencies
shall consider at least the following factors:

(@) Number and location of primary affected persons;

(b) Geographical distribution of the actions and activities;

(c) Equity among regulated and nonregulated persons;

(d) Difficulty and practicality of implementation, including the
effects on existing agency programs;

(e) Expected environmental benefits;

related

to

the actions and
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() Requirements of other state or federal laws, rules, and
policies.

When a state agency proposes to adopt a rule applicable beyond the
Puget Sound area, and that rule was originally proposed to implement an
element of the plan, the state agency shall ensure that early and
meaningful participation by interested members of the public is
provided from all geographic areas to which the rule will be
applicable.

(3) To implement this chapter, counties, cities, and towns are
authorized to adopt ordinances, rules, and regulations that are
applicable on less than a county-wide, city-wide, or town-wide basis.
Counties, cities, and towns are encouraged to adopt ordinances, rules,
and regulations that protect Puget Sound water quality before the
adoption of the plan by the authority.

(4) Rules adopted by the department of ecology shall be adopted in

accordance with section 101 of this act.

NEW SECTION. Sec. 246. A new section is added to chapter 90.76

RCW to read as follows:
Rules adopted by the department under this chapter shall be adopted
in accordance with section 101 of this act.

PART 3 - DEPARTMENT OF AGRICULTURE
CONFORMING AMENDMENTS

Sec. 301. RCW 15.04.020 and 1981 c¢c 296 s 1 are each amended to

read as follows:

The director may:

(1) Furnish to the board of county commissioners of each county
annually, on or before September 1st, an estimate of the expenses for
the ensuing year of inspecting and disinfecting the horticultural
plants, fruits, vegetables and nursery stock and the places in the
county where such articles are grown, packed, stored, shipped, held for
shipment or delivery, or offered for sale;

(2) Appoint inspectors to enforce and carry out the provisions of
this title, who may be of two classes: Inspectors-at-large and local
inspectors;

(3) Adopt, promulgate and enforce such rules ((and regulatiensy)-as——

are necessary to or will faciltate his carrying out of the
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horticultural laws he is authorized and directed to administer and
enforce; and

(4) Adopt, promulgate and enforce rules ((and regulatenrs)y—————

(a) governing the grading, packing, and size and dimensions of
commercial containers of fruits, vegetables, and nursery stock;

(b) fixing commercial grades of fruits, vegetables and nursery
stock, and providing for the inspection thereof and issuance of
certificates of inspection therefor;

(c) for the inspection, grading and certifying of growing crops of
agricultural and vegetable seeds and the fixing and collecting of fees
for such services;

(d) covering the collection of native plants and parts thereof, and
when the manner of collection is destructive of the plants, prohibiting
such collecting;

(e) establishing quarantine measures and methods for the protection
of agricultural and horticultural crops and products and the control or

eradication of pests and diseases injurious thereto. Rules adopted
under this section shall be adopted in accordance with section 102 of

this act.

NEW SECTION. Sec. 302. A new section is added to chapter 15.08
RCW to read as follows:

Rules adopted by the director or department of agriculture to
administer or enforce this chapter shall be adopted in accordance with
section 102 of this act.

Sec. 303. RCW 15.13.260 and 1993 c 120 s 2 are each amended to
read as follows:

The director shall enforce the provisions of this chapter and may
adopt any rule necessary to carry out its purpose and provisions
including but not limited to the following:

(1) The director may adopt rules establishing grades and/or
classifications for any horticultural plant and standards for such
grades and/or classifications.

(2) The director may adopt rules for labeling or tagging and for
the inspection and/or certification of any horticultural plant as to
variety, quality, size and freedom from infestation by plant pests.

(3) The director shall adopt rules establishing fees for inspection
of horticultural plants and methods of collection thereof.
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(4) The director may adopt rules prescribing minimum informational
requirements for advertising for the sale of horticultural plants
within the state.

(5) The director shall when adopting rules ((or regulatiorsy)—dunder——
the provisions of this chapter, hold a public hearing and satisfy all

the requirements of section 102 of this act and chapter 34.05 RCW

(administrative procedure act), concerning the adoption of rules ((and

regulations)—

Sec. 304. RCW 15.13.280 and 1993 ¢ 12 0 s 4 are each amended to

read as follows:

(1) No person shall act as a nursery dealer without a license for
each place of business where horticultural plants are sold except as
provided in RCW 15.13.270. Any person applying for such a license
shall apply through the master license system. The application shall
be accompanied by a fee established by the director by rule. The

director shall establish by rule, in accordance with section 102 of
this act and chapter 34.05 RCW, a schedule of fees for retail nursery
dealer licenses and a schedule of fees for wholesale nursery dealer
licenses which shall be based upon the amount of a person’s retail or
wholesale sales of horticultural plants and turf. The schedule for

retail licenses shall include, but shall not be limited to, separate

fees for at least the following two categories: (a) A fee for a person
whose gross business sales of such materials do not exceed two thousand
five hundred dollars; and (b) a fee for a person whose gross business
sales of such materials exceed two thousand five hundred dollars.

(2) Except as provided in RCW 15.13.270, a person conducting both
retail and wholesale sales of horticultural plants at a place of
business shall secure for the place of business (a) a retail nursery
dealer license if retail sales of the plants and turf exceed such
wholesale sales, or (b) a wholesale nursery dealer license if wholesale
sales of the plants and turf exceed such retail sales.

(3) For farmers markets that are registered as nonprofit
associations with the office of the secretary of state and at which
individual producers are selling directly to consumers as provided in
RCW 36.71.090, the director may allow a farmers market, as an
alternative to licensing of individual producers, to obtain one
wholesale nursery dealer license, as provided in subsection (1) of this
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section, at the appropriate level to cover all producers at each site
at which the market operates.

(4) The licensing fee that must accompany an application for a new
license shall be based upon the estimated gross business sales of
horticultural plants and turf for the ensuing licensing year. The fee
for renewing a license shall be based upon the licensee’s gross sales
of such products during the preceding licensing year.

(5) The license shall expire on the master license expiration date
unless it has been revoked or suspended prior to the expiration date by
the director for cause. Each license shall be posted in a conspicuous
place open to the public in the location for which it was issued.

(6) The department may audit licensees during normal business hours
to determine that appropriate fees have been paid.

Sec. 305. RCW 15.13.460 and 1971 ex.s. ¢ 33 s 24 are each amended
to read as follows:

The repeal of RCW 15.13.010 through 15.13.210 and 15.13.900 and
15.13.910 by section 30, chapter 33, Laws of 1971 ex. sess.
(uncodified) and the enactment of the remaining sections of this
chapter shall not be deemed to have repealed any rules adopted under
the provisions of RCW 15.13.010 through 15.13.210 and 15.13.900 and
15.13.910 and in effect immediately prior to such repeal and not
inconsistent with the provisions of this chapter. For the purpose of
this chapter it shall be deemed that such rules have been adopted under
the provisions of this chapter pursuant to the provisions of chapter
34.05 RCW, concerning the adoption of rules((, and)). AZ—— _____ny amendment or
repeal of such rules after July 1, 1971, shall be subject to the
provisions of chapter 34.05 RCW concerning the adoption of rules ((as —

enacted—or—hereafter—amended))—and, after the effective date of this

section, section 102 of this act

Sec. 306. RCW 15.14.020 and 1961 ¢ 8 3 s 2 are each amended to read
as follows:
The director is hereby designated the legal plant certifying
officer for the state and he may adopt the rules necessary to carry out
the purpose and provisions of this chapter. All such rules shall be
adopted pursuant to the provisions of section 102 of this act and

chapter 34.05 RCW ((as -enacted—oer—hereafter—amended))—eoneerning the

adoption of rules.
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Sec. 307. RCW 15.17.030 and 1963 c 122 s 3 are each amended to
read as follows:

(1) The director shall enforce and carry out the provisions of this
chapter and may adopt the necessary rules to carry out its purpose.
The adoption of rules shall be subject to the provisions of section 102

of this act and chapter 34.05 RCW, concerning the adoption of rules((,
as—enacted—orhereafter—amended))——

(2) The director shall, whenever he considers the adoption of rules
or amendments to existing rules, consult with growers, associations of
growers, or other persons affected by such rules or amendments.

(3) The director may, on his own motion or shall, on the written
application of twenty-five or more interested persons, call a hearing
for the purpose of considering changes to any rules prescribed under
the provisions of this chapter.

Sec. 308. RCW 15.17.120 and 1963 c 122 s 12 are each amended to
read as follows:

The grades and/or classifications and the standards and sizes for
such grades and/or classifications relating to horticultural plants and
products specifically mentioned in RCW 15.17.100 and 15.17.110 and
included in or adopted under the provisions of chapter 15.16 RCW and in
effect immediately prior to the repeal of RCW 15.16.010 through
15.16.490 shall be considered to have been adopted by the director as
rules under the provisions of this chapter pursuant to the provisions

of chapter 34.05 RCW concerning the adoption of rules((, as enacted—er

hereafter—amended))— Any amendment or repeal of such rules after July
1, 1963 shall be subject to the provisions of chapter 34.05 RCW

concerning the adoption of rules ((as enacted—er—hereafter—amended))———

and, after the effective date of this section, section 102 of this act

Sec. 309. RCW 15.17.920 and 1963 c 122 s 29 are each amended to
read as follows:

The repeal of chapter 15.16 RCW and the enactment of this chapter
shall not be deemed to have repealed any rules adopted under the
provisions of chapter 15.16 RCW not in conflict with the provisions of
this chapter and in effect immediately prior to such repeal. For the
purpose of this chapter it shall be deemed that such rules have been
adopted under the provisions of this chapter pursuant to the provisions

of chapter 34.05 RCW((, as—enacted—or—hereafter—amended,))}—concerning
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the adoption of rules. Any amendment or repeal of such rules after
July 1, 1963 shall be subject to the provisions of chapter 34.05 RCW

((as—enacted—orhereafter—amended;))—eoneerning the adoption of rules

and, after the effective date of this section, section 102 of this act

Sec. 310. RCW 15.36.012 and 1994 c¢ 143 s 102 are each amended to

read as follows:
For the purpose of this chapter:
"Adulterated milk" means milk that
appendix L of the PMO.

is deemed adulterated under

"Aseptic processing” means the process by which milk or milk
products have been subjected to sufficient heat processing and packaged
in a hermetically sealed container so as to meet the standards of the

PMO.

"Colostrum milk" means milk produced within ten days before or
until practically colostrum free after parturition.

"DMO" means supplement I, the recommended sanitation ordinance for
grade A condensed and dry milk products and condensed and dry whey, to
the PMO published by the United States public health service, food and

drug administration.

"Dairy farm" means a place or premises where one or more COws,
goats, or other mammals are kept, a part or all of the milk or milk
products from which is sold or offered for sale to a milk processing
plant, transfer station, or receiving station.

"Dairy technician” means any person who takes samples of milk or
cream or fluid derivatives thereof, on which sample tests are to be
made as a basis of payment, or who grades, weighs, or measures milk or
cream or the fluid derivatives thereof, the grade, weight, or measure
to be used as a basis of payment, or who operates equipment wherein

milk or products thereof are pasteurized.

"Department” means the state department of agriculture.

"Director" means the director of agriculture of the state of
Washington or the director's duly authorized representative.

"Distributor" means a person other than a producer who offers for
sale or sells to another, milk or milk products.

"Grade A milk processing plant” means any milk processing plant

that meets all of the standards of
pasteurized milk or milk products.
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"Grade A pasteurized milk" means grade A raw milk that has been
pasteurized.

"Grade A raw milk" means raw milk produced upon dairy farms
conforming with all of the items of sanitation contained in the PMO, in
which the bacterial plate count does not exceed twenty thousand per
milliliter and the coliform count does not exceed ten per milliliter as
determined in accordance with RCW ((15.36.336)—15-36.201

"Grade A raw milk for pasteurization” means raw milk produced upon
dairy farms conforming with all of the same items of sanitation
contained in the PMO of grade A raw milk, and the bacterial plate
count, as delivered from the farm, does not exceed eighty thousand per
milliliter as determined in accordance withn RCW ((15.36.110))
15.36.201 .

"Grade C milk" is milk that violates any of the requirements for
grade A milk but that is not deemed to be adulterated.

"Homogenized" means milk or milk products which have been treated
to ensure breakup of the fat globules to an extent consistent with the
requirements outlined in the PMO.

"Milk" means the lacteal secretion, practically free of colostrum,
obtained by the complete milking of one or more healthy cows, goats, or
other mammals.

"Milk hauler" means a person who transports milk or milk products
in bulk to or from a milk processing plant, receiving station, or
transfer station.

"Milk processing” means the handling, preparing, packaging, or
processing of milk in any manner in preparation for sale as food, as
defined in chapter 69.04 RCW. Milk processing does not include milking
or producing milk on a dairy farm that is shipped to a milk processing
plant for further processing.

"Milk processing plant” means a place, premises, or establishment
where milk or milk products are collected, handled, processed, stored,
bottled, pasteurized, aseptically processed, bottled, or prepared for
distribution, except an establishment whose activity is limited to
retail sales.

"Milk products” means the product of a milk manufacturing process.

"Misbranded milk" means milk or milk products that carries a grade
label unless such grade label has been awarded by the director and not
revoked, or that fails to conform in any other respect with the
statements on the label.
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"Official brucellosis adult vaccinated cattle" means those cattle,
officially vaccinated over the age of official calfhood vaccinated
cattle, that the director has determined have been commingled with, or
kept in close proximity to, cattle identified as brucellosis reactors,
and have been vaccinated against brucellosis in a manner and under the
conditions prescribed by the director after a hearing and under section
102 of this act and rules adopted under chapter 34.05 RCW, the

administrative procedure act.

"Official laboratory" means a biological, chemical, or physical
laboratory that is under the direct supervision of the state or a local
regulatory agency.

"Officially designated laboratory" means a commercial laboratory
authorized to do official work by the department, or a milk industry
laboratory officially designated by the department for the examination
of grade A raw milk for pasteurization and commingled milk tank truck
samples of raw milk for antibiotic residues and bacterial limits.

"PMO" means the grade "A" pasteurized milk ordinance published by
the United States public health service, food and drug administration.

"Pasteurized" means the process of heating every particle of milk
or milk product in properly designed and operated equipment to the
temperature and time standards specified in the PMO.

"Person” means an individual, partnership, firm, corporation,
company, trustee, or association.

"Producer" means a person or organization who operates a dairy farm
and provides, sells, or offers milk for sale to a milk processing
plant, receiving station, or transfer station.

"Receiving station" means a place, premises, or establishment where
raw milk is received, collected, handled, stored, or cooled and
prepared for further transporting.

"Sale" means selling, offering for sale, holding for sale,
preparing for sale, trading, bartering, offering a gift as an
inducement for sale of, and advertising for sale in any media.

"Transfer station” means any place, premises, or establishment
where milk or milk products are transferred directly from one milk tank
truck to another.

"Ultrapasteurized" means the process by which milk or milk products
have been thermally processed in accordance with the time and
temperature standards of the PMO, so as to produce a product which has
an extended shelf life under refrigerated conditions.
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"Ungraded processing plant” means a milk processing plant that
meets all of the standards of the PMO to produce milk products other
than grade A milk or milk products.

"Wash station" means a place, facility, or establishment where milk
tanker trucks are cleaned in accordance with the standards of the PMO.

All dairy products mentioned in this chapter mean those fit or used
for human consumption.

Sec. 311. RCW 15.36.021 and 1994 c¢ 143 s 103 are each amended to

read as follows:

The director of agriculture may:

(1) Adopt rules necessary to carry out the purposes of chapters
15.36 and 15.38 RCW, however the rules may not restrict the display or
promotion of products covered under this section.

(2) By rule, establish, amend, or both, definitions and standards
for milk and milk products. Such definitions and standards established
by the director shall conform, insofar as practicable, with the
definitions and standards for milk and milk products adopted by the
federal food and drug administration. The director of agriculture, by
rule, may likewise establish, amend, or both, definitions and standards
for products whether fluid, powdered or frozen, compounded or
manufactured to resemble or in semblance or imitation of genuine dairy
products as defined under the provisions of this chapter. Such
products made to resemble or in semblance or imitation of genuine dairy
products shall conform with all the provisions of chapter 15.38 RCW and
be made wholly of nondairy products.

All such products compounded or manufactured to resemble or in
semblance or imitation of a genuine dairy product shall set forth on
the container or labels the specific generic name of each ingredient
used.

In the event any product compounded or manufactured to resemble or
in semblance or imitation of a genuine dairy product contains vegetable
fat or oil, the generic name of such fat or oil shall be set forth on
the label. If a blend or variety of oils is used, the ingredient
statement shall contain the term "vegetable oil" in the appropriate
place in the ingredient statement, with the qualifying phrase following
the ingredient statement, such as "vegetable oils are soybean,
cottonseed and coconut oils" or "vegetable oil, may be cottonseed,
coconut or soybean oil."
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The labels or containers of such products compounded or
manufactured to resemble or in semblance or imitation of genuine dairy
products shall not use dairy terms or words or designs commonly
associated with dairying or genuine dairy products, except as to the
extent that such words or terms are necessary to meet legal
requirements for labeling. The term "nondairy" may be used as an
informative statement.

(3) By rule adopt the PMO, DMO, and supplemental documents by
reference to establish requirements for grade A pasteurized and grade
A raw milk.

(4) Adopt rules establishing standards for grade A pasteurized and
grade A raw milk that are more stringent than the PMO based upon
current industry or public health information for the enforcement of
this chapter whenever he or she determines that any such rules are
necessary to carry out the purposes of this section and RCW 15.36.481.
The ((adeption—ef—rules—under—this—chapter,—or—the))—helding—ef a
hearing in regard to a license issued or that may be issued under this
chapter ((arep—s ___ subject to the applicable provisions of chapter
34.05 RCW, the administrative procedure act.

(5) By rule, certify an officially designated laboratory to analyze
milk for standard of quality, adulteration, contamination, and
unwholesomeness.

(6) Rules adopted under this chapter shall be adopted in accordance

with section 102 of this act.

Sec. 312. RCW 15.49.005 and 1989 ¢ 354 s 70 are each amended to

read as follows:

The purpose of this chapter is to provide uniformity and
consistency in the packaging of agricultural, vegetable, and flower
seeds so as to facilitate the interstate movement of seed, to protect
consumers, and to provide a dispute-resolution process. The department
of agriculture is hereby authorized to adopt rules in accordance with

section 102 of this act and chapter 34.05 RCW to implement this

chapter. To the extent possible, the department shall seek to
incorporate into the rules provisions from the recommended uniform
state seed law in order to attain consistency with other states.

Sec. 313. RCW 15.49.081 and 1989 ¢ 354 s 78 are each amended to

read as follows:
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The director shall adopt rules, in conformance with section 102 of

this act and chapter 34.05 RCW, providing for mandatory arbitration
under this chapter and governing the proceedings of the arbitration
committee. The decisions and proceedings of the arbitration committee
shall not be subject to chapter 34.05 RCW. The department shall
establish by rule a filing fee to cover the administrative costs of
processing a complaint and submitting it to the arbitration committee.

Sec. 314. RCW 15.49.310 and 1981 c 297 s 9 are each amended to
read as follows:

The department shall administer, enforce, and carry out the
provisions of this chapter and may adopt ((regulations)—+rules——
necessary to carry out its purpose. The adoption of ((regulations))
rules  shall be subject to a public hearing and all other applicable

provisions of section 102 of this act and chapter 34.05 RCW
(administrative p  _rocedure a _ct)((, as—enacted—and—hereafteramended)—
The department when adopting ((regulatiens))—rules— in respect to

the seed industry shall consult with affected parties, such as growers,
conditioners, and distributors of seed. Any final ((regulation)) rule
adopted shall be based upon the requirements and conditions of the
industry and shall be for the purpose of promoting the well-being of

the purchasers and users of seed as well as the members of the seed
industry.

When seed labeling, terms, methods of sampling and analysis, and
tolerances are not specifically stated in this chapter or otherwise
designated by the department, the department shall, in order to promote
uniformity, be guided by officially recognized associations, or
regulations under t _he f ederal s_eed act.

Sec. 315. RCW 15.49.930 and 1969 c 63 s 52 are each amended to
read as follows:

The repeal of sections 15.48.010 through 15.48.260 and 15.48.900,
chapter 11, Laws of 1961 and RCW 15.48.010 through 15.48.260 and
15.48.900 and the enactment of this 1969 act shall not be deemed to
have repealed any ((regulatiens)—+rules- adopted under the provisions of
sections 15.48.010 through 15.48.260 and 15.48.900, chapter 11, Laws of
1961 and RCW 15.48.010 through 15.48.260 and 15.48.900, and in effect
immediately prior to such repeal and not inconsistent with the
provisions of this 1969 act. For the purpose of this 1969 act, it
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shall be deemed that such rules have been adopted under the provisions
of this 1969 act pursuant to chapter 34.05 RCW((, as enacted—or——

hereafter—amended))}—<oncerning the adoption of rules. Any amendment or

repeal of such rules after ((the effective—date—ofthis—1969—-aet)Iuly————
1, 1969 shall be subject to the provisions of chapter 34.05 RCW
(administrative p _rocedure a _ct) ((as—enacted—or—hereafter—amended)——
concerning the adoption of rules and, after the effective date of this

section, section 102 of this act

Sec. 316. RCW 15.53.9012 and 1965 ex.s. ¢ 31 s 3 are each amended
to read as follows:

The department shall administer, enforce and carry out the
provisions of this chapter and may adopt rules necessary to carry out
its purpose. The adoption of rules shall be subject to a public
hearing and all other applicable provisions of chapter 34.05 RCW
(administrative p  _rocedure a _ct)((, as—enacted-or-hereafteramended)and—
section 102 of this act

The director when adopting rules in respect to the feed industry
shall consult with affected parties, such as manufacturers and
distributors of commercial feed and any final rule adopted shall be
designed to promote orderly marketing and shall be reasonable and
necessary and based upon the requirements and condition of the industry
and shall be for the purpose of promoting the well-being of the members
of the feed industry as well as the well-being of the purchasers and
users of feed and for the general welfare of the people of the state.

Sec. 317. RCW 15.54.800 and 1993 c¢ 183 s 14 are each amended to
read as follows:

(1) The director shall administer and enforce the provisions of
this chapter and any rules adopted under this chapter. ((All authority
and—requirements—provided—for—in—chapter—34-05-REW))—Fhe—provisions of
section 102 of this act apply to this chapter in the adoption of rules.

(2) The director may adopt appropriate rules for carrying out the
purpose and provisions of this chapter, including but not limited to
rules providing for:

(a) Definitions of terms;

(b) Determining standards for labeling and registration of
fertilizers and agricultural minerals and limes;
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(c) The collection and examination of fertilizers and agricultural
mineral and limes;

(d) Recordkeeping by registrants and licensees;

(e) Regulation of the use and disposal of fertilizers for the
protection of ground water and surface water; and

() The safe handling, transportation, storage, display, and
distribution of fertilizers.

Sec. 318. RCW 15.58.040 and 1991 c 264 s 2 are each amended to

read as follows:
(1) The director shall administer and enforce the provisions of
this chapter and rules adopted under this chapter. All the authority

and requirements provided for in chapter 34.05 RCW (a _dministrative

procedure a _ct) and ((chapter—4230—RCEW-—-shalh)——seetion 102 of this act

apply to this chapter in the adoption of rules including those
requiring due notice and a hearing for the adoption of permanent rules.

(2) The director is authorized to adopt appropriate rules for
carrying out the purpose and provisions of this chapter, including but
not limited to rules providing for:

(a) Declaring as a pest any form of plant or animal life or virus
which is injurious to plants, people, animals (domestic or otherwise),
land, articles, or substances;

(b) Determining that certain pesticides are highly toxic to people.
For the purpose of this chapter, highly toxic pesticide means any
pesticide that conforms to the criteria in 40 C.F.R. Sec. 162.10 for
toxicity category | due to oral inhalation or dermal toxicity. The
director shall publish a list of all pesticides, determined to be
highly toxic, by their common or generic name and their trade or brand
name if practical. Such list shall be kept current and shall, upon
request, be made available to any interested party;

(c) Determining standards for denaturing pesticides by color,
taste, odor, or form;

(d) The collection and examination of samples of pesticides or
devices;

(e) The safe handling, transportation, storage, display,
distribution, and disposal of pesticides and their containers;

() Restricting or prohibiting the wuse of certain types of
containers or packages for specific pesticides. These restrictions may
apply to type of construction, strength, and/or size to alleviate
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danger of spillage, breakage, misuse, or any other hazard to the
public. The director shall be guided by federal regulations concerning
pesticide containers;

(g) Procedures in making of pesticide recommendations;

(h) Adopting a list of restricted use pesticides for the state or
for designated areas within the state if the director determines that
such pesticides may require rules restricting or prohibiting their
distribution or use. The director may include in the rule the time and
conditions of distribution or use of such restricted use pesticides and
may, if it is found necessary to carry out the purpose and provisions
of this chapter, require that any or all restricted use pesticides
shall be purchased, possessed, or used only under permit of the
director and under the director’'s direct supervision in certain areas
and/or under certain conditions or in certain quantities or
concentrations.  The director may require all persons issued such
permits to maintain records as to the use of all the restricted use
pesticides;

(i) Label requirements of all pesticides required to be registered
under provisions of this chapter;

() Regulating the labeling of devices; and

(k) The establishment of criteria governing the conduct of a
structural pest control inspection.

(3) For the purpose of uniformity and to avoid confusion
endangering the public health and welfare the director may adopt rules
in conformity with the primary pesticide standards, particularly as to
labeling, established by the United States environmental protection
agency or any other federal agency.

Sec. 319. RCW 15.60.025 and 1993 ¢ 8 9 s 6 are each amended to read

as follows:

In addition to the powers conferred on the director under other
provisions of this chapter, the director shall have the power to adopt
rules with the advice of the apiary advisory committee and pursuant to

section 102 of this act and to the administrative procedure act,

chapter 34.05 RCW:

(1) Specifying marking and identification requirements for all
hives of bees in the state of Washington including resident colonies,
migratory colonies registered in Washington, and colonies brought into
the state for pollination services;
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(2) Establishing requirements for netting and other handling of
bees in transit;

(3) Prescribing bee breeding procedures and standards to prevent
Africanization and permitting importation pursuant to the conditions
set forth in RCW 15.60.140;

(4) Establishing standards for certification of bees, bee hives,
and beekeeping equipment including but not limited to:

(a) Standards of colony strength for hives of bees for pollination
services;

(b) Standards for queen bee production and marketing;

(5) A Dbeekeeper certification program that may provide for
decreased levels of inspection for those beekeepers whose apiaries
consistently have levels of disease within established tolerances;

(6) Establishing fees for inspection or certification services;

(7) Conducting such activities as may be otherwise necessary for
carrying out the purposes of this chapter.

NEW SECTION. Sec. 320. A new section is added to chapter 15.60
RCW to read as follows:

Rules adopted by the director or department to administer or
enforce this chapter shall be adopted in accordance with section 102 of
this act.

Sec. 321. RCW 15.76.180 and 1961 ¢ 6 1 s 9 are each amended to read
as follows:
The director shall have the power to adopt, in accordance with

section 102 of this act, such rules ((and—regulations))—as—may be

necessary or appropriate to carry out the purposes of this chapter.

Sec. 322. RCW 15.80.410 and 1969 ex.s. ¢ 100 s 12 are each amended
to read as follows:

The director shall enforce and carry out the provisions of this
chapter and may adopt the necessary rules to carry out its purpose.
The adoption of rules shall be subject to the provisions of section 102
of this act and chapter 34.05 RCW (a _dministrative p  _rocedure a _ct)((, as—

Sec. 323. RCW 15.83.100 and 1989 c¢ 355 s 11 are each amended to
read as follows:
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The director may ((promulgate))—adept such rules in accordance with
section 102 of this act and chapter 34.05 RCW, and orders, as may be

necessary to carry out this chapter.

Sec. 324. RCW 15.85.040 and 1985 c¢ 457 s 7 are each amended to
read as follows:
The department shall adopt, in accordance with section 102 of this

act, rules ((under—ehapter—34-05—RCEW)H—te—implement this chapter.

Sec. 325. RCW 15.86.060 and 1992 ¢ 7 1 s 7 are each amended to read
as follows:

(1) The director shall adopt such rules ((and regulatiens)—t———
conformity with ((chapter—34-05—REW))—seetion 102 of this act , as the

director believes are appropriate for the proper administration of this
chapter.

(2) The director shall establish a list of approved substances that
may be used in the production, processing, and handling of organic
food. This list shall:

(a) Approve the use of natural substances except for specific
natural substances that may not be used in the production and handling
of agricultural products labeled as organic because these substances
would be harmful to human health or the environment and are
inconsistent with organic farming principles;

(b) Prohibit the use of synthetic substances except for specific
synthetic substances that may be used in the production and handling of
agricultural products labeled as organic because these substances:

(i) Would not be harmful to human health or the environment;

(i) Are necessary to the production or handling of the
agricultural products;

(i) Are consistent with organic farming principles; and

(iv) Are used in the production of agricultural products and
contain active synthetic ingredients in the following categories:
Copper and sulfur compounds; toxins derived from bacteria; pheromones;
soaps; horticultural oils; vitamins and minerals; livestock
parasiticides and medicines; and production aids including netting,
tree wraps and seals, insect traps, sticky barriers, row covers, and
equipment cleansers; or

(v) Are used in production and contain synthetic inert ingredients.
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(3) The director shall issue orders to producers, processors, or
vendors whom he or she finds are violating any provision of this
chapter, or rules ((or regwlations)—adepted under this chapter, to
cease their violations and desist from future violations. Whenever the
director finds that a producer, processor, or vendor has committed a
violation, the director shall impose on and collect from the violator
a civil fine not exceeding the total of the following amounts: (a) The
state’s estimated costs of investigating and taking appropriate
administrative and enforcement actions in respect to the violation; and
(b) one thousand dollars.

(4) The director may deny, suspend, or revoke a certification
provided for in this chapter if he or she determines that an applicant
or certified person has violated this chapter or rules adopted under
it.

NEW SECTION. Sec. 326. A new section is added to chapter 16.36
RCW to read as follows:

Rules adopted by the director or department of agriculture under
this chapter shall be adopted in accordance with section 102 of this
act.

Sec. 327. RCW 16.49.680 and 1987 ¢ 7 7 s 5 are each amended to read
as follows:

To ensure the sanitary slaughtering of meat food animals and
handling of meat and meat food products by licensees under this
chapter, the director may adopt such rules as the director finds
necessary to protect public health and safety. To ensure the
identification of meat food animals slaughtered by licensees and the
meat and meat food products handled by licensees, both as to ownership
and as to whether the product is uninspected meat or inspected meat,
the director may adopt such rules as the director finds necessary. The
director may also adopt such other rules as the director finds
necessary to carry out this chapter. Rules shall be adopted in
accordance with section 102 of this act.

Sec. 328. RCW 16.49A.640 and 1969 ex.s. ¢ 145 s 53 are each
amended to read as follows:

The ((adeption—of-any—rules—andregulations—undertheprovisiehs of———————
this—chapter—er—the))—helding of a hearing in regard to a license
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issued or which may be issued under the provisions of this chapter
shall be subject to the applicable provisions of chapter 34.05 RCW, the

administrative p  _rocedure a _ct((, -as—enacted—or—hereafter—amended))—

Rules adopted under this chapter shall be adopted in accordance with

section 102 of this act.

Sec. 329.
amended to read as follows:

The repeal of chapter 16.49 RCW (m

enactment of this chapter shall not be deemed to have repealed any

rules adopted under chapter

16.49 RCW not

in conflict

with the

provisions of this chapter and relating to custom farm slaughterers,
and custom slaughtering establishments.
chapter, it shall be deemed that such rules have been adopted under the
provisions of this chapter pursuant to chapter 34.05 RCW, as enacted or

hereafter amended concerning the adoption of rules.

For

the purpose of this

Any amendment or

repeal of such rules after the effective date of this chapter shall be

subject to the provisions of ((chapter -34-05—RCECW—as—enacted—eF——
hereafteramended;))section 102 of this act

rules.

Sec. 330.
read as follows:

The director shall establish by rule a schedule for the renewal of
registered brands. The fee for renewal of the brands shall be no less
than twenty-five dollars for each two-year period of brand ownership,
except that the director may, in adopting a renewal schedule, provide
for the collection of renewal fees on a prorated basis and may by rule
increase the registration and renewal fee for brands by no more than
fifty percent subsequent to a hearing under chapter 34.05 RCW and in
conformance with section 102 of this act and

RCW 16.57.015.

sixty days before the expiration of a registered brand, the director
shall notify by letter the owner of record of the brand that on the
payment of the requisite application fee and application of renewal the
director shall issue the proof of payment allowing the brand owner

exclusive ownership and

use of the

brand

for

the

subsequent

registration period. The failure of the registered owner to pay the
renewal fee by the date required by rule shall cause such owner’s brand
The director may for a period of one year

to revert to the department.
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following such reversion, reissue such brand only to the prior
registered owner upon payment of the registration fee and a late filing

fee to be prescribed by the director by rule subsequent to a hearing
under chapter 34.05 RCW and in conformance with section_102 of this act

and RCW 16.57.015, for renewal subsequent to the regular renewal
period. The director may at the director’s discretion, if such brand

is not reissued within one year to the prior registered owner, issue
such brand to any other applicant.

Sec. 331. RCW 16.57.090 and 1994 c 46 s 17 are each amended to

read as follows:

A brand is the personal property of the owner of record. Any
instrument affecting the title of such brand shall be acknowledged in
the presence of the recorded owner and a notary public. The director
shall record such instrument upon presentation and payment of a
recording fee not to exceed fifteen dollars to be prescribed by the
director by rule subsequent to a hearing under chapter 34.05 RCW and in

conformance with section 102 of this act and RCW 16.57.015.

recording shall be constructive notice to all the world of the
existence and conditions affecting the title to such brand. A copy of
all records concerning the brand, certified by the director, shall be
received in evidence to all intent and purposes as the original
instrument. The director shall not be personally liable for failure of

the director’'s agents to properly record such instrument.

Such

Sec. 332. RCW 16.57.140 and 1994 c 46 s 18 are each amended to

read as follows:

The owner of a brand of record may procure from the director a
certified copy of the record of the owner's brand upon payment of a fee
not to exceed seven dollars and fifty cents to be prescribed by the
director by rule subsequent to a hearing under chapter 34.05 RCW and in
conformance with section 102 of this act and RCW 16.57.015.

Sec. 333. RCW 16.57.220 and 1994 c 46 s 19 are each amended to

read as follows:

The director shall cause a charge to be made for all brand
inspection of cattle and horses required under this chapter and rules
adopted hereunder. Such charges shall be paid to the department by the
owner or person in possession unless requested by the purchaser and

p. 57
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then such brand inspection shall be paid by the purchaser requesting
inspection. Such inspection charges shall be due and
payable at the time brand inspection is performed and shall be paid
upon billing by the department and if not shall constitute a prior lien

on the cattle or cattle hides or horses or horse hides brand inspected

such brand

until such charge is paid.

The director in order to best utilize the

services of the department in performing brand inspection may establish
schedules by days and hours when a brand inspector will be on duty to
perform brand inspection at established inspection points. The fees

for brand inspection shall be not less than fifty cents nor more than
seventy-five cents per head for cattle and not less than two dollars
nor more than three dollars per head for horses as prescribed by the
director by rule subsequent to a hearing under chapter 34.05 RCW and in

conformance with section 102 of this act and

RCW 16.57.015.

brand inspection of cattle and horses performed by the director at
points other than those designated by the director or not in accord
with the schedules established by the director shall be based on a fee
schedule not to exceed actual net cost to the department of performing

the brand inspection service.

For the purpose of this section, actual

costs shall mean fifteen dollars per hour and the current mileage rate

set by the office of financial management.

Sec. 334.

adopted hereunder.

to be made for all brand
inspection of cattle and horses required under this chapter and rules

Such charges shall be paid to the department by the

owner or person in possession unless requested by the purchaser and
then such brand inspection shall be paid by the purchaser requesting
inspection. Such inspection charges shall be due and
payable at the time brand inspection is performed and shall be paid
upon billing by the department and if not shall constitute a prior lien

on the cattle or cattle hides or horses or horse hides brand inspected

such brand

until such charge is paid.

The director in order to best utilize the

services of the department in performing brand inspection may establish
schedules by days and hours when a brand inspector will be on duty to
perform brand inspection at established inspection points. The fees
inspection points according to
schedules established by the director shall be sixty cents per head for

for brand

HB 1903
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cattle and not more than two dollars and forty cents per head for
horses as prescribed by the director subsequent to a hearing under
chapter 34.05 RCW and in conformance with section 102 of this act and

RCW 16.57.015. Fees for brand inspection of cattle and horses
performed by the director at points other than those designated by the
director or not in accord with the schedules established by the
director shall be based on a fee schedule not to exceed actual net cost
to the department of performing the brand inspection service. For the
purpose of this section, actual costs shall mean fifteen dollars per

hour and the current mileage rate set by the office of financial
management.

Sec. 335. RCW 16.57.400 and 1994 c¢ 46 s 20 are each amended to

read as follows:

The director may provide by rules ((and regulations))—adopted—

pursuant to section 102 of this act and chapter 34.05 RCW for the

issuance of individual horse and cattle identification certificates or
other means of horse and cattle identification deemed appropriate.
Such certificates or other means of identification shall be valid only
for the use of the horse and cattle owner in whose name it is issued.
Horses and cattle identified pursuant to the provisions of this
section and the rules ((and regulations))—adepted hereunder shall not
be subject to brand inspection except when sold at points provided for
in RCW 16.57.380. The director shall charge a fee for the certificates
or other means of identification authorized pursuant to this section
and no identification shall be issued until the director has received
the fee. The schedule of fees shall be established in accordance with

the provisions of section 102 of this act and chapter 34.05 RCW.

Sec. 336. RCW 16.57.410 and 1993 ¢ 354 s 11 are each amended to

read as follows:

(1) No person may act as a registering agency without a permit
issued by the department. The director may issue a permit to any
person or organization to act as a registering agency for the purpose
of issuing permanent identification symbols for horses in a manner
prescribed by the director. Application for such permit, or the
renewal thereof by January 1 of each year, shall be on a form
prescribed by the director, and accompanied by the proof of
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registration to be issued, any other documents required by the
director, and a fee of one hundred dollars.

(2) Each registering agency shall maintain a permanent record for
each individual identification symbol. The record shall include, but
need not be limited to, the name, address, and phone number of the
horse owner and a general description of the horse. A copy of each
permanent record shall be forwarded to the director, if requested by
the director.

(3) Individual identification symbols shall be inspected as
required for brands under RCW 16.57.220 and 16.57.380. Any horse
presented for inspection and bearing such a symbol, but not accompanied
by proof of registration and certificate of permit, shall be sold as
provided under RCW 16.57.290 through 16.57.330.

(4) The director shall adopt such rules as are necessary for the
effective administration of this section pursuant to section 102 of
this _act and chapter 34.05 RCW.

Sec. 337. RCW 16.58.030 and 1971 ex.s. ¢ 18 1 s 3 are each amended
to read as follows:

The director may adopt such rules ((and regulations))—as—are-
necessary to carry out the purpose of this chapter. The ((adoption of
sueh)) rules shall be ((subject—teo—the—proevisions—of—this—chapterand——
rdles—and—regulations—adeopted—hereunder)—adepted in_accordance with

section 102 of this act . No person shall interfere with the director
when he or _she is performing or carrying out any duties imposed upon
him or _her by this chapter or rules ((and regulations)—adepted

((hereunder)—under it

Sec. 338. RCW 16.58.050 and 1994 c 46 s 14 are each amended to
read as follows:
The application for an annual license to engage in the business of
operating one or more certified feed lots shall be accompanied by a
license fee of no less than five hundred dollars or no more than seven
hundred fifty dollars. The actual license fee for a certified feed lot
license shall be prescribed by the director by rule subsequent to a
hearing under chapter 34.05 RCW and in conformance with section 102 of
this act and RCW 16.57.015. Upon approval of the application by the
director and compliance with the provisions of this chapter and rules
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adopted ((hereunder))—dnder _it , the applicant shall be issued a license
or a renewal thereof.

Sec. 339. RCW 16.58.130 and 1994 c 46 s 15 are each amended to
read as follows:

Each licensee shall pay to the director a fee of no less than ten
cents but no more than fifteen cents for each head of cattle handled
through the licensee’s feed lot. The fee shall be set by the director
by rule after a hearing under chapter 34.05 RCW and in conformance with
section 102 of this act and RCW 16.57.015. Payment of such fee shall
be made by the licensee on a monthly basis. Failure to pay as required
shall be grounds for suspension or revocation of a certified feed lot
license. Further, the director shall not renew a certified feed lot
license if a licensee has failed to make prompt and timely payments.

Sec. 340. RCW 16.65.020 and 1983 c 298 s 5 are each amended to
read as follows:

Public livestock markets and special open consignment horse sales
shall be under the direction and supervision of the director, and the
director, but not his or her duly authorized representative, may adopt, _
in__accordance with section 102 of this act, such rules ((and—

regulations))—as are necessary to carry out the purpose of this
chapter. It shall be the duty of the director to enforce and carry out

the provisions of this chapter and rules ((and regulatiens)—adepted——

((hereunder)—under_it . No person shall interfere with the director
when he or _she is performing or carrying out any duties imposed upon
him or_her by this chapter or rules ((and regulations))—adepted

((hereunder)—under it :

Sec. 341. RCW 16.65.030 and 1994 c 46 s 12 are each amended to
read as follows:

(1) On and after June 10, 1959, no person shall operate a public
livestock market without first having obtained a license from the
director. Application for such license or renewal thereof shall be in
writing on forms prescribed by the director, and shall include the
following:

(@) A legal description of the property upon which the public
livestock market shall be located.
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(b) A complete description and blueprints or plans of the public
livestock market physical plant, yards, pens, and all facilities the
applicant proposes to use in the operation of such public livestock
market.

(c) A detailed statement showing all the assets and liabilities of
the applicant which must reflect a sufficient net worth to construct or
operate a public livestock market.

(d) The schedule of rates and charges the applicant proposes to
impose on the owners of Ilivestock for services rendered in the
operation of such livestock market.

(e) The weekly or monthly sales day or days on which the applicant
proposes to operate his or her public livestock market sales.

(f) Projected source and quantity of livestock, by county,
anticipated to be handled.

(g) Projected income and expense statements for the first year’s
operation.

(h) Facts upon which are based the conclusion that the trade area
and the livestock industry will benefit because of the proposed market.

(i) Such other information as the director may reasonably require.

(2) The director shall, after public hearing as provided by chapter
34.05 RCW, grant or deny an application for original license for a
public livestock market after considering evidence and testimony
relating to all of the requirements of this section and giving
reasonable consideration at the same hearing to:

(a) Benefits to the livestock industry to be derived from the
establishment and operation of the public livestock market proposed in
the application; and

(b) The present market services elsewhere available to the trade
area proposed to be served.

(3) Such application shall be accompanied by a license fee based on
the average gross sales volume per official sales day of that market:

(a) Markets with an average gross sales volume up to and including
ten thousand dollars, a fee of no less than one hundred dollars or more
than one hundred fifty dollars;

(b) Markets with an average gross sales volume over ten thousand
dollars and up to and including fifty thousand dollars, a fee of no
less than two hundred dollars or more than three hundred fifty dollars;
and
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(c) Markets with an average gross sales volume over fifty thousand
dollars, a fee of no less than three hundred dollars or more than four
hundred fifty dollars.

The fees for public livestock market licensees shall be set by the
director by rule subsequent to a hearing under chapter 34.05 RCW and in

conformance with section 102 of this act and

RCW 16.57.015.

(4) Any applicant operating more than one public livestock market
shall make a separate application for a license to operate each such
public livestock market, and each such application shall be accompanied

by the appropriate

(5) Upon the approval

license fee.

of the application by the director and

compliance with the provisions of this chapter, the applicant shall be

issued a license or renewal thereof.

Any license issued under the

provisions of this chapter shall only be valid at location and for the
sales day or days for which the license was issued.

Sec. 342.
read as follows:

RCW 16.65.090 and 1994 c¢ 46 s 13 are each amended to

The director shall provide for brand inspection. When such brand
inspection is required the licensee shall collect from the consignor
department, as provided by law, a fee for brand
inspection for each animal consigned to the public livestock market or

and pay to the

special open consignment horse sale.

The director shall set by rule,

adopted after a hearing under chapter 34.05 RCW and in conformance with

section 102 of this act and

RCW 16.57.015, a minimum daily inspection

fee that shall be paid to the department by the licensee. Such a fee
shall be not less than sixty dollars and not more than ninety dollars.

Sec. 343.
read as follows:
The director

((regulations))y—+ules

RCW 16.68.170 and 1949 ¢ 100 s 17 are each amended to

is authorized and shall

of this chapter. Such ((regulatiers)—+ules—
the—provisions—of-this—chapter))—adopted in_accordance with section 102

of this act

make and enforce such

as may be necessary to effectuate the provisions

shall be ((consistenrt-with——

Sec. 344. RCW 16.74.590 and 1969 ex.s. ¢ 146 s 56 are each amended

to read as follows:
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The ((adeption—of-anyrules—and-regulations—under-the—provisions6f—————

this—chapter—oer—the))—helding of a hearing in regard to a license

issued or which may be issued under the provisions of this chapter
shall be subject to the applicable provisions of chapter 34.05 RCW, the

administrative p  _rocedure a _ct((, as—new—erhereafter—amended))—Rules

adopted under this chapter shall be adopted in accordance with section

102 of this act.

Sec. 345. RCW 17.10.074 and 1987 ¢ 438 s 7 are each amended to

read as follows:

(1) In addition to the powers conferred on the director under other
provisions of this chapter, the director shall, with the advice of the
state noxious weed control board, have power to:

(a) Require the county legislative authority or the noxious weed
control board of any county or any weed district to report to it
concerning the presence, absence, or estimated amount of noxious weeds
and measures, if any, taken or planned for the control thereof;

(b) Employ such staff as may be necessary in the administration of
this chapter;

(c) Adopt, amend, change, or repeal such rules, pursuant to the

administrative procedure act((,)) ( —  _chapter 34.05 RCW) _((,p and_section

102 of this act as may be necessary to carry out this chapter;

(d) Do such things as may be necessary and incidental to the
administration of its functions pursuant to this chapter including but
not limited to surveying for and detecting noxious weed infestations;

(e) Upon receipt of a complaint signed by a majority of the members
of an adjacent county noxious weed control board or weed district,
require the county legislative authority or noxious weed control board
of the county or weed district that is the subject of the complaint to
respond to the complaint within forty-five days with a plan for the
control of the noxious weeds cited in the complaint;

(H) If the complaint in subsection (e) of this section involves a
class A or class B noxious weed, order the county legislative
authority, noxious weed control board, or weed district to take
immediate action to eradicate or control the noxious weed infestation.

If the county or the weed district does not take action to control the
noxious weed infestation in accordance with the order, the director may
control it or cause it to be controlled. The county or weed district
shall be liable for payment of the expense of the control work

HB 1903 p. 64



© 00 N O Ol WDN P

NNNNMNNNMNNMNNNNRERRERRERERERPRPR PR
© 0N D WNERERO®OODWMNOOOUDWNIERO

30
31
32
33
34
35
36
37
38

including necessary costs and expenses for attorneys’ fees incurred by
the director in securing payment from the county or weed district;

(9) In counties which have not activated their noxious weed control
board, enter upon any property as provided for in RCW 17.10.160, issue
or cause to be issued notices and citations and take the necessary
action to control noxious weeds as provided in RCW 17.10.170, hold
hearings on any charge or cost of control action taken as provided for
in RCW 17.10.180, issue a notice of civil infraction as provided for in
RCW 17.10.230, and 17.10.310 through 17.10.350, and place a lien on any
property pursuant to RCW 17.10.280, 17.10.290, and 17.10.300 with the
same authorities and responsibilities imposed by these sections on
county noxious weed control boards;

(h) Adopt a list of noxious weed seeds and toxic weeds which shall
be controlled in designated articles, products, or feed stuffs as
provided for in RCW 17.10.235.

(2) The moneys appropriated for noxious weed control to the
department shall be used for administration of the state noxious weed
control board for determining the economic impact of noxious weeds in
the state of Washington, the purchase of materials for controlling,
containing, or eradicating noxious weeds, the purchase or collection of
biological control agents for controlling noxious weeds, and the
contracting for services to carry out the purposes of this chapter. In
a county with an activated noxious weed control board, the director
shall make every effort to contract with that board for the needed
services.

(3) If the director determines the need to reallocate funds
previously designated for county use, the director shall convene a
meeting of the state noxious weed control board to seek its advice
concerning any reallocation.

Sec. 346. RCW 17.10.260 and 1987 c¢ 438 s 33 are each amended to

read as follows:
The administrative powers granted wunder this chapter to the

((director—ofthe—department—ofagriculture—and—to—the))—statenexious

weed control board shall be exercised in conformity with the provisions

of the administrative procedure act, chapter 34.05 RCW((, as now OF

hereafter—amended)— The _powers granted to the director shall be

exercised in_accordance with section 102 of this act. The use of any

substance to control noxious weeds shall be subject to the provisions
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of the water pollution control

act, chapter 90.48 RCW, as now or

hereafter amended, the Washington pesticide control act, chapter 15.58
RCW, and the Washington pesticide application act, chapter 17.21 RCW.

Sec. 347. RCW 17.21.040 and 1989 c¢ 380 s 35 are each amended to

read as follows:

All rules adopted under the provisions of this chapter shall be

subject to the provisions of

hereafter—amended;))-section 102

((chapter -34-05—RCW—as—enacted—eF———

of this act concerning the adoption of

rules.

Sec. 348. RCW 17.24.021 and 1991 c 257 s 6 are each amended to

read as follows:

(1) The director may intercept and hold or order held for
inspection, or cause to be inspected while in transit or after arrival

at their destination, all plants,

articles likely to carry plant pests,

plant products, bees, or other
bee pests, or noxious weeds being

moved into this state from another state, territory, or a foreign
country or within or through this state for plant and bee pests and

disease.

(2) The director may enter upon public and private premises at
reasonable times for the purpose of carrying out this chapter. If the

director be denied access, the

director may apply to any court of

competent jurisdiction for a search warrant authorizing access to such
premises. The court may upon such application issue the search warrant

for the purposes requested.

(3) The director ((may))—shall adopt rules in accordance with

section 102 of this act and

chapter 34.05 RCW as may be necessary to

carry out the purposes and provisions of this chapter.

NEW SECTION. Sec. 349.
RCW to read as follows:

A new section is added to chapter 19.94

Rules adopted by the director or department under this chapter

shall be adopted in accordance

NEW SECTION. Sec. 350.
RCW to read as follows:

HB 1903
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Rules adopted by the director or department of agriculture under
this chapter shall be adopted in accordance with section 102 of this
act.

Sec. 351. RCW 20.01.020 and 1959 c¢ 139 s 2 are each amended to

read as follows:

The director, but not his or her duly authorized representative,
may adopt, _in_accordance with section 102 of this act, such rules ((and—

regulations))—as are necessary to carry out the purpose of this
chapter. It shall be the duty of the director to enforce and carry out

the provisions of this chapter((,)) and — __ rules ((and—+regulations)——-
adopted ((hereunder)—under__it . No person shall interfere with the

director when he or she is performing or carrying out duties imposed on

him or _her by this chapter((,)) o— __ rules ((and—regulations))—adepted

((hereunder)—under it :

Sec. 352. RCW 22.09.011 and 1994 ¢ 4 6 s 3 are each amended to read

as follows:

The definitions set forth in this section apply throughout this
chapter unless the context clearly requires otherwise.

(1) "Department” means the department of agriculture of the state
of Washington.

(2) "Director" means the director of the department or his duly
authorized representative.

(3) "Person” means a natural person, individual, firm, partnership,
corporation, company, society, association, cooperative, two or more
persons having a joint or common interest, or any unit or agency of
local, state, or federal government.

(4) "Agricultural commodities,” or "commodities,” means: (@)
Grains for which inspection standards have been established under the
United States grain standards act; (b) pulses and similar commodities
for which inspection standards have been established under the
agricultural marketing act of 1946; and (c) other similar agricultural
products for which inspection standards have been established or which
have been otherwise designated by the department by rule for inspection
services or the warehousing requirements of this chapter.

(5) "Warehouse," also referred to as a public warehouse, means any
elevator, mill, subterminal grain warehouse, terminal warehouse,
country warehouse, or other structure or enclosure located in this

p. 67
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state that is used or useable for the storage of agricultural products,

and in which commodities are received from the public for storage,
handling, conditioning, or shipment for compensation. The term does
not include any warehouse storing or handling fresh fruits and/or
vegetables, any warehouse used exclusively for cold storage, or any
warehouse that conditions yearly less than three hundred tons of an
agricultural commodity for compensation.

(6) "Terminal warehouse” means any warehouse designated as a
terminal by the department, and located at an inspection point where
inspection facilities are maintained by the department and where
commodities are ordinarily received and shipped by common carrier.

(7) "Subterminal warehouse" means any warehouse that performs an
intermediate function in which agricultural commodities are customarily
received from dealers rather than producers and where the commodities
are accumulated before shipment to a terminal warehouse.

(8) "Station" means two or more warehouses between which
commodities are commonly transferred in the ordinary course of business
and that are (a) immediately adjacent to each other, or (b) located
within the corporate limits of any city or town and subject to the same
transportation tariff zone, or (c) at any railroad siding or switching
area and subject to the same transportation tariff zone, or (d) at one
location in the open country off rail, or (e) in any area that can be
reasonably audited by the department as a station under this chapter
and that has been established as such by the director by rule ((adopted
whder—ehapter—34-05-REW));- or (f) within twenty miles of each other but
separated by the border between Washington and ldaho or Oregon when the
books and records for the station are maintained at the warehouse
located in Washington.

(9) "Inspection point" means a city, town, or other place wherein
the department maintains inspection and weighing facilities.

(10) "Warehouseman" means any person owning, operating, or
controlling a warehouse in the state of Washington.

(11) "Depositor" means (a) any person who deposits a commodity with
a Washington state licensed warehouseman for storage, handling,
conditioning, or shipment, or (b) any person who is the owner or legal
holder of a warehouse receipt, outstanding scale weight ticket, or
other evidence of the deposit of a commodity with a Washington state
licensed warehouseman or (c) any producer whose agricultural commodity
has been sold to a grain dealer through the dealer's place of business
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located in the state of Washington, or any Washington producer whose
agricultural commodity has been sold to or is under the control of a
grain dealer, whose place of business is located outside the state of
Washington.

(12) "Historical depositor® means any person who in the normal
course of business operations has consistently made deposits in the
same warehouse of commodities produced on the same land. In addition
the purchaser, lessee, and/or inheritor of such land from the original
historical depositor with reference to the land shall be considered a
historical depositor with regard to the commodities produced on the
land.

(13) "Grain dealer® means any person who, through his place of
business located in the state of Washington, solicits, contracts for,
or obtains from a producer, title, possession, or control of any
agricultural commodity for purposes of resale, or any person who
solicits, contracts for, or obtains from a Washington producer, title,
possession, or control of any agricultural commodity for purposes of
resale.

(14) "Producer" means any person who is the owner, tenant, or
operator of land who has an interest in and is entitled to receive all
or any part of the proceeds from the sale of a commodity produced on
that land.

(15) "Warehouse receipt® means a negotiable or nonnegotiable
warehouse receipt as provided for in Article 7 of Title 62A RCW.

(16) "Scale weight ticket" means a load slip or other evidence of
deposit, serially numbered, not including warehouse receipts as defined
in subsection (15) of this section, given a depositor on request upon
initial delivery of the commodity to the warehouse and showing the
warehouse’s name and state number, type of commodity, weight thereof,
name of depositor, and the date delivered.

(17) "Put through" means agricultural commodities that are
deposited in a warehouse for receiving, handling, conditioning, or
shipping, and on which the depositor has concluded satisfactory
arrangements with the warehouseman for the immediate or impending
shipment of the commodity.

(18) "Conditioning" means, but is not limited to, the drying or
cleaning of agricultural commodities.

(19) "Deferred price contract” means a contract for the sale of
commodities that conveys the title and all rights of ownership to the
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commodities represented by the contract to the buyer, but allows the
seller to set the price of the commodities at a later date based on an
agreed upon relationship to a future month’s price or some other
mutually agreeable method of price determination. Deferred price
contracts include but are not limited to those contracts commonly
referred to as delayed price, price later contracts, or open price
contracts.

(20) "Shortage" means that a warehouseman does not have in his
possession sufficient commodities at each of his stations to cover the
outstanding warehouse receipts, scale weight tickets, or other evidence
of storage liability issued or assumed by him for the station.

(21) "Failure” means:

(@) An inability to financially satisfy claimants in accordance
with this chapter and the time limits provided for in it;

(b) A public declaration of insolvency;

(c) A revocation of license and the leaving of an outstanding
indebtedness to a depositor;

(d) A failure to redeliver any commodity to a depositor or to pay
depositors for commodities purchased by a licensee in the ordinary
course of business and where a bona fide dispute does not exist between
the licensee and the depositor;

(e) A failure to make application for license renewal within sixty
days after the annual license renewal date; or

() A denial of the application for a license renewal.

(22) "Original inspection” means an initial, official inspection of
a grain or commodity.

(23) "Reinspection” means an official review of the results of an
original inspection service by an inspection office that performed that
original inspection service. A reinspection may be performed either on
the basis of the official file sample or a new sample obtained by the
same means as the original if the lot remains intact.

(24) "Appeal inspection” means, for commodities covered by federal
standards, a review of original inspection or reinspection results by
an authorized United States department of agriculture inspector. For
commodities covered under state standards, an appeal inspection means
a review of original or reinspection results by a supervising
inspector. An appeal inspection may be performed either on the basis
of the official file sample or a new sample obtained by the same means
as the original if the lot remains intact.
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(25) "Exempt grain dealer" means a grain dealer who purchases less
than one hundred thousand dollars of covered commodities annually from
producers, and operates under the provisions of RCW 22.09.060.

Sec. 353. RCW 22.09.020 and 1989 c 354 s 45 are each amended to
read as follows:

The department shall administer and carry out the provisions of
this chapter and rules adopted hereunder, and it has the power and
authority to:

(1) Supervise the receiving, handling, conditioning, weighing,
storage, and shipping of all commodities;

(2) Supervise the inspection and grading of commodities;

(3) Approve or disapprove the facilities, including scales, of all
warehouses;

(4) Approve or disapprove all rates and charges for the handling,
storage, and shipment of all commodities;

(5) Investigate all complaints of fraud in the operation of any
warehouse;

(6) Examine, inspect, and audit, during ordinary business hours,
any warehouse licensed under this chapter, including all commodities
therein and examine, inspect, audit, or record all books, documents,
and records;

(7) Examine, inspect, and audit during ordinary business hours, all
books, documents, and records, and examine, inspect, audit, or record
records of any grain dealer licensed hereunder at the grain dealer’s
principal office or headquarters;

(8) Inspect at reasonable times any warehouse or storage facility
where commodities are received, handled, conditioned, stored, or
shipped, including all commodities stored therein and all books,
documents, and records in order to determine whether or not such
facility should be licensed pursuant to this chapter;

(9) Inspect at reasonable times any grain dealer's books,
documents, and records in order to determine whether or not the grain
dealer should be licensed under this chapter;

(10) Administer oaths and issue subpoenas to compel the attendance
of witnesses, and/or the production of books, documents, and records
anywhere in the state pursuant to a hearing relative to the purpose and
provisions of this chapter. Witnesses shall be entitled to fees for
attendance and travel, as provided in chapter 2.40 RCW,;
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(11) Adopt rules establishing inspection standards and procedures
for grains and commodities;
(12) Adopt rules regarding the identification of commodities by the
use of confetti or other similar means so that such commodities may be

readily identified if stolen or removed in violation of the provisions

of this chapter from
transported,;

a warehouse

or

if

otherwise  unlawfully

(13) Adopt all the necessary rules for carrying out the purpose and

provisions of this chapter.

The adoption of rules under the provisions
of this chapter shall be subject to the provisions of section 102 of

this act and chapter 34.05 RCW, the a _dministrative p  _rocedure a _ct.

adopting rules in respect to the provisions of this chapter, the
director shall hold a public hearing and shall to the best of his
ability consult with persons and organizations or interests who will be
affected thereby, and any final rule adopted as a result of the hearing

shall be designed to promote the provisions of this chapter and shall

be reasonable and necessary and based upon needs and conditions of the
industry, and shall be for the purpose of promoting the well-being of

the industry to be regulated and the general welfare of the people of

the state.

When

Sec. 354. RCW 22.09.040 and 1987 ¢ 393 s 17 are each amended to

read as follows:
Application for a

whether the applicant

license to operate a warehouse under the
provisions of this chapter shall be on a form prescribed by the
department and shall include:
(1) The full name of the person applying for the license and
partnership, association,

is an individual,

corporation, or other entity;
(2) The full name of each member of the firm or partnership, or the
names of the officers of the company, society, cooperative association,

or corporation;

(3) The principal business address of the applicant in the state

and elsewhere;
(4) The name or

for the applicant;

names of the person or persons authorized to
receive and accept service of summons and legal notices of all kinds

(5) Whether the applicant has also applied for or has been issued
a grain dealer license under the provisions of this chapter;

HB 1903
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(6) The location of each warehouse the applicant intends to operate
and the location of the headquarters or main office of the applicant;

(7) The bushel storage capacity of each such warehouse to be

licensed;

(8) The schedule of fees to be charged at each warehouse for the
handling, conditioning, storage, and shipment of all commodities during

the licensing period;

(9) A financial statement to determine

net worth requirements established by the director

chapter—34.05—RCW)) by rule .  All

subject to public disclosure;

the net worth of the
applicant to determine whether or not the applicant meets the minimum

financial
required by this subsection shall be confidential

((pursuant to

statement information
information not

(10) Whether the application is for a terminal, subterminal, or

country warehouse license;

(11) Whether the applicant has previously been denied a grain
dealer or warehouseman license or whether the applicant has had either
license suspended or revoked by the department;

(12) Any other reasonable information

the

department finds
necessary to carry out the purpose and provisions of this chapter.

Sec. 355. RCW 22.09.045 and 1987 ¢ 393 s 18 are each amended to

read as follows:

Application for a license to operate as a grain dealer under the
provisions of this chapter shall be on a form prescribed by the

department and shall include:

(1) The full name of the person applying for the
partnership, association,

whether the applicant is an individual,
corporation, or other entity;

license and

(2) The full name of each member of the firm or partnership, or the
names of the officers of the company, society, cooperative association,

or corporation;

(3) The principal business address of the applicant in the state

and elsewhere;

(4) The name or names of the person or
authorized to receive and accept service of summons and legal notices

of all kinds for the applicant;

persons

in this state

(5) Whether the applicant has also applied for or has been issued

a warehouse license under this chapter;

. 73
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(6) The location of each business location from which the applicant
intends to operate as a grain dealer in the state of Washington whether

or not the business

application;

(7) A financial statement to determine

location is physically within
Washington, and the location of the headquarters or main office of the

the state of

the net worth of the

applicant to determine whether or not the applicant meets the minimum
net worth requirements established by the director under chapter 34.05

RCW. However, if the applicant is a subsidiary of a larger company,
cooperative association, both
company and the subsidiary company must submit a financial statement to
determine whether or not the applicant meets the minimum net worth

corporation, society, or

requirements established by the director ((under chapter34-05-RCWH)by—

the parent

rule . All financial statement information required by this subsection
shall be confidential information not subject to public disclosure;

(8) Whether the applicant has previously been denied a grain dealer
or warehouseman license or whether the applicant has had either license

suspended or revoked by the department;

(9) Any other reasonable information the department finds necessary
to carry out the purpose and provisions of this chapter.

Sec. 356. RCW 69.04.398 and 1991 c¢ 162 s 5 are each amended to

read as follows:

(1) The purpose of RCW 69.04.110, 69.04.392, 69.04.394,
69.04.396 is to promote uniformity of state legislation and rules with

the Federal Food, Drug and Cosmetic Act
regulations adopted thereunder.

any regulation adopted under said federal food, drug and cosmetic act

concerning food in effect on July 1, 1975, and not adopted under any
other specific provision of RCW 69.04.110, 69.04.392, 69.04.394, and

69.04.396 are hereby deemed to have been adopted under the provision
hereof.  Further, to promote such uniformity any regulation adopted
hereafter under the provisions of the federal food, drug and cosmetic
act concerning food and published in the federal register shall be

deemed to have been adopted under the provisions of RCW 69.04.110,

and

21 USC 301 et seq. and
In accord with such declared purpose

69.04.392, 69.04.394, and 69.04.396 in accord with ((chapter 34.05REW——F—
as—enacted—or—hereafter—amended))—section__102 of this act

director may, however, within thirty days of the publication of the

adoption of any such
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cosmetic act give public notice that a hearing will be held to
determine if such regulation shall not be applicable under the
provisions of RCW 69.04.110, 69.04.392, 69.04.394, and 69.04.396. Such
hearing shall be in accord with the requirements of chapter 34.05 RCW
as enacted or hereafter amended.

(2) The provisions of subsection (1) of this section do not apply
to rules adopted by the director as necessary to permit the production
of kosher food products as defined in RCW 69.90.010.

(3) Notwithstanding the provisions of subsections (1) and (2) of
this section the director may adopt rules necessary to carry out the
provisions of this chapter.

Sec. 357. RCW 69.04.761 and 1963 c 198 s 13 are each amended to
read as follows:

The director shall hold a public hearing upon a proposal to
((premulgate)—adopt any new or amended ((regulation)—+ale __ under this
chapter. ((The—procedure—to—befollowedconeeming—such—-hearings shall———

». A A dminit o Proaecad o
O G

NE WThda N atda

Aet-as—new—enacted—or—hereafter—amended-)}—Rules adopted under this

chapter shall be adopted in accordance with section 102 of this act.

Sec. 358. RCW 69.07.070 and 1967 ex.s. ¢ 121 s 7 are each amended
to read as follows:

The ((adeption—of-any—rules—andregulations—undertheprovisiehs of————
this—chapter—er—the))—helding of a hearing in regard to a license

issued or which may be issued under the provisions of this chapter

shall be subject to the applicable provisions of chapter 34.05 RCW, the
administrative p  _rocedure a _ct((, -as—enacted—or—hereafter—amended)—
Rules adopted under this chapter shall be adopted in accordance with

section 102 of this act.

Sec. 359. RCW 69.25.030 and 1975 1st ex.s. ¢ 201 s 4 are each
amended to read as follows:

The purpose of this chapter is to promote uniformity of state
legislation and ((regulatiensy)—rules— with the federal egg products
inspection act, 21 U.S.C. sec. 1031, et seq., and regulations adopted
thereunder. In accord with such declared purpose, any regulations
adopted under the federal egg products inspection act relating to eggs
and egg products, as defined in RCW 69.25.020 (11) and (12), in effect
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on July 1, 1975, are hereby deemed to have been adopted under the
provisions hereof. Further, to promote such uniformity, any
regulations adopted hereafter under the provisions of the federal egg
products inspection act relating to eggs and egg products, as defined
in RCW 69.25.020 (11) and (12), and published in the federal register,
shall be deemed to have been adopted under the provisions of this
chapter in accord with ((chapter—34-05—RCEW,—as—hew—or—hereafter————
amended)) section 102 of this act . The director may, however, within
thirty days of the publication of the adoption of any such regulation
under the federal egg products inspection act, give public notice that
a hearing will be held to determine if such regulations shall not be
applicable under the provisions of this chapter. Such hearing shall be
in accord with the requirements of chapter 34.05 RCW((, as now —er
hereafter—amended))—

The director, in addition to the foregoing, may adopt ((any)) rules —

((and—regulation))+necessary to carry out the purpose and provisions of
this chapter in accordance with section 102 of this act

Sec. 360. RCW 69.25.040 and 1975 1st ex.s. ¢ 201 s 5 are each
amended to read as follows:
The ((adeptien v v
\ati or il -  this_cf ’ he))—heldi
of a hearing in regard to a license issued or which may be issued or
denied under the provisions of this chapter, shall be subject to the
applicable provisions of chapter 34.05 RCW, the administrative

procedure act((, as—rew—eorhereafteramended)—Rules shall be adopted

in_accordance with section 102 of this act.

PART 4 - DEPARTMENT OF LABOR AND INDUSTRIES
CONFORMING AMENDMENTS

Sec. 401. RCW 7.68.030 and 1989 1st exs . c 5 s 2 are each amended
to read as follows:
It shall be the duty of the director to establish and administer a
program of benefits to innocent victims of criminal acts within the
terms and limitations of this chapter. In so doing, the director
shall, in accordance with section_103 of this act and chapter 34.05

RCW, adopt rules ((and—+egulations)neeessary to the administration of
this chapter, and the provisions contained in chapter 51.04 RCW,
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including but not limited to RCW 51.04.020, 51.04.030, 51.04.040,
51.04.050 and 51.04.100 as now or hereafter amended, shall apply where
appropriate in keeping with the intent of this chapter. The director

may apply for and, subject to appropriation, expend federal funds under
Public Law 98-473 and any other federal program providing financial
assistance to state crime victim compensation programs. The federal
funds shall be deposited in the public safety and education account in

the general fund and may be expended only for purposes authorized by
applicable federal law.

Sec. 402. RCW 7.68.080 and 199 0 ¢ 3 s 503 are each amended
as follows:

The provisions of chapter 51.36 RCW as now or hereafter amended
govern the provision of medical aid under this chapter to victims
injured as a result of a criminal act, including criminal acts
committed between July 1, 1981, and January 1, 1983, except that:

(1) The provisions contained in RCW 51.36.030, 51.36.040, and
51.36.080 as now or hereafter amended do not apply to this chapter;

(2) The specific provisions of RCW 51.36.020 as now or hereafter
amended relating to supplying emergency transportation do not apply:
PROVIDED, That:

(@) When the injury to any victim is so serious as to require the
victim's being taken from the place of injury to a place of treatment,
reasonable transportation costs to the nearest place of proper
treatment shall be reimbursed from the fund established pursuant to RCW
7.68.090; and

(b) In the case of alleged rape or molestation of a child the
reasonable costs of a colposcope examination shall be reimbursed from
the fund pursuant to RCW 7.68.090. Hospital, clinic, and medical
charges along with all related fees under this chapter shall conform to
((regulations—promulgated))—rules  adopted by the director.
director shall set these service levels and fees at a level no lower
than those established by the department of social and health services
under Title 74 RCW. In establishing fees for medical and other health
care services, the director shall consider the director's duty to

purchase health care in a prudent, cost-effective manner. The director
shall establish rules adopted in accordance with section 103 _of this

to read

The

act and chapter 34.05 RCW. Nothing in this chapter may be construed to
require the payment of interest on any billing, fee, or charge.

p. 77
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Sec. 403.
read as follows:

RCW 18.27.125 and 1986 ¢ 197 s 12 are each amended to

The director shall adopt rules in compliance with section 103 _of

this act and

Sec. 404.

RCW 18.106.140 and 1973 1st ex.s. ¢ 175 s 14 are each

amended to read as follows:

The director may promulgate rules, make specific decisions, orders,
and rulings, including therein demands and findings, and take other
necessary action for the implementation and enforcement of his or her

duties under this chapter:

chapter 34.05 RCW to effect the purposes of this chapter.

PROVIDED, That in the administration of

this chapter the director shall not enter any controversy arising over
trades involved in the

work assignments

construction industry.  Rules shall be adopted

with  respect to

the

in__accordance with

section 103 of this act.

Sec. 405.
read as follows:

RCW 19.28.210 and 1992 ¢ 24 0 s 2 are each amended to

(1) The director shall cause an inspector to inspect all wiring,

appliances, devices, and equipment to which

this chapter applies.

Nothing contained in this chapter may be construed as providing any
authority for any subdivision of government to adopt by ordinance any
provisions contained or provided for

pertaining to cities and

19.28.010(3)

(2) Upon request, electrical inspections will

in this chapter except those
to RCW ((19.28.010(2))

towns pursuant

be made by the

department within forty-eight hours, excluding holidays, Saturdays, and
Sundays. If, upon written request, the electrical inspector fails to
make an electrical inspection within twenty-four hours, the serving

utility may immediately connect electrical power to the installation if

the necessary electrical work permit is displayed:

PROVIDED, That if

the request is for an electrical inspection that relates to a mobile
provide proof of a current
building permit issued by the local government agency authorized to
issue such permits as a prerequisite for
connection of electrical power to the mobile home.
(3) Whenever the installation of any wiring, device, appliance, or

home installation,

the applicant shall

inspection approval or

equipment is not in accordance with this chapter, or
condition as to be dangerous to life or property, the person, firm,

HB 1903
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partnership, corporation, or other entity owning, using, or operating

it shall be notified by the department and shall within fifteen days,

or such further reasonable time as may upon request be granted, make
such repairs and changes as are required to remove the danger to life
or property and to make it conform to this chapter. The director,
through the inspector, is hereby empowered to disconnect or order the
discontinuance of electrical service to conductors or equipment that

are found to be in a dangerous or unsafe conditon and not in
accordance with this chapter. Upon making a disconnection the
inspector shall attach a notice stating that the conductors have been
found dangerous to life or property and are not in accordance with this
chapter. It is unlawful for any person to reconnect such defective
conductors or equipment without the approval of the department, and
until the conductors and equipment have been placed in a safe and
secure condition, and in a condition that complies with this chapter.

(4) The director, through the electrical inspector, has the right
during reasonable hours to enter into and upon any building or premises
in the discharge of his or her official duties for the purpose of
making any inspection or test of the installation of new construction
or altered electrical wiring, electrical devices, equipment, or
material contained in or on the buildings or premises. No electrical
wiring or equipment subject to this chapter may be concealed until it
has been approved by the inspector making the inspection.

(5) Persons, firms, partnerships, corporations, or other entities
making electrical installations shall obtain inspection and approval
from an authorized representative of the department as required by this
chapter before requesting the electric utility to connect to the
installations. Electric utilities may connect to the installations if
approval is clearly indicated by certification of the electrical work
permit required to be affixed to each installation or by equivalent
means, except that increased or relocated services may be reconnected
immediately at the discretion of the utility before approval if an
electrical work permit is displayed. The permits shall be furnished
upon payment of the fee to the department.

(6) The director, subject to the recommendations and approval of
the board, shall set by rule a schedule of license and electrical work
permit fees that will cover the costs of administration and enforcement
of this chapter. The rules shall be adopted in accordance with section
103 of this act and the administrative procedure act, chapter 34.05

p. 79
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RCW. No fee may be charged for plug-in mobile homes, recreational
vehicles, or portable appliances.
(7) Nothing in this chapter shall authorize the inspection of any
wiring, appliance, device, or equipment, or installations thereof, by
any utility or by any person, firm, partnership, corporation, or other

entity employed by a utility

in connection with the

installation,

repair, or maintenance of lines, wires, apparatus, or equipment owned
by or under the control of the utility.
national electric code not exempted by the 1981 edition of the national
electric code 90-2(B)(5) shall be inspected by the department.

Sec. 406.
read as follows:

RCW 19.28.600 and 1983 ¢ 206 s 20 are each amended to

All work covered by the

The director may promulgate rules, make specific decisions, orders,
and rulings, including demands and findings, and take other necessary
action for the implementation and enforcement of RCW 19.28.510 through
19.28.620. In the administration of RCW 19.28.510 through 19.28.620
the department shall not enter any controversy arising over work

assignments with respect to the trades involved in the construction
industry. Rules _shall be adopted in accordance with section 103 of

this act.

Sec. 407.
read as follows:

RCW 19.30.130 and 1985 ¢ 280 s 11 are each amended to

(1) The director shall adopt, in accordance with section 103 of
this act rules not inconsistent with this chapter for the purpose of
enforcing and administering this chapter.

(2) The director shall investigate and attempt to adjust equitably
controversies between farm labor contractors and their workers with
respect to claims arising under this chapter.

Sec. 408.
read as follows:

RCW 39.12.070 and 1993 ¢ 404 s 1 are each amended to

The department of labor and industries may charge fees to awarding
agencies on public works for the approval of statements of intent to

pay prevailing wages and the certification of affidavits of wages paid.

The department

may also charge fees

to persons or

organizations

requesting the arbitration of disputes under RCW 39.12.060. The amount
of the fees shall be established by rules adopted by the department
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(under—t I i irrinistrat I _

34.05—RCW)). The fees shall apply to all approvals, certifications,
and arbitration requests made after the effective date of the rules.
All fees shall be deposited in the public works administration account.
On the fifteenth day of the first month of each quarterly period, an
amount equalling thirty percent of the revenues received into the
public works administration account shall be transferred into the
general fund. The department may refuse to arbitrate for contractors,
subcontractors, persons, or organizations which have not paid the
proper fees. The department may, if necessary, request the attorney
general to take legal action to collect delinquent fees.

The department shall set the fees permitted by this section at a
level that generates revenue that is as near as practicable to the
amount of the appropriation to administer this chapter, including, but
not limited to, the performance of adequate wage surveys, and to
investigate and enforce all alleged Vviolations of this chapter,
including, but not limited to, incorrect statements of intent to pay
prevailing wage, incorrect certificates of affidavits of wages paid,
and wage claims, as provided for in this chapter and chapters 49.48 and
49.52 RCW. However, the fees charged for the approval of statements of
intent to pay prevailing wages and the certification of affidavits of
wages paid shall be no greater than twenty-five dollars.

Any rules adopted by the department under this chapter shall be

adopted in _accordance with section 103 of this act.

Sec. 409. RCW 43.22.432 and 1977 ex.s. c 2 1 s 2 are each amended

to read as follows:

The department may adopt all standards and regulations adopted by
the secretary under the National Mobile Home Construction and Safety
Standards Act of 1974 (800 Stat. 700; 42 U.S.C. Secs. 5401-5426) for
mobile home construction and safety standards. If any deletions or
amendments to the federal standards or regulations are thereafter made
and notice thereof is given to the department, the standards or
regulations shall be considered automatically adopted by the state
under this chapter after the expiration of thirty days from publication
in the federal register of a final order describing the deletions or
amendments unless within that thirty day period the department objects
to the deletion or amendment. In case of objection, the department
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shall proceed under the rule making procedure of section 103 of this
act and chapter 34.05 RCW.

Sec. 410. RCW 49.04.010 and 1984 c 287 s 97 are each amended to
read as follows:

The director of labor and industries shall appoint an
apprenticeship council, composed of three representatives each from
employer and employee organizations, respectively. The terms of office
of the members of the apprenticeship council first appointed by the
director of labor and industries shall be as follows: One
representative each of employers and employees shall be appointed for
one year, two years, and three years, respectively. Thereafter, each
member shall be appointed for a term of three years. The governor
shall appoint a public member to the apprenticeship council for a
three-year term. The appointment of the public member is subject to
confirmation by the senate. Each member shall hold office until his or
her_ successor is appointed and has qualified and any vacancy shall be
filled by appointment for the unexpired portion of the term. The state
official who has been designated by the ((commissich—fer—veecational———
edueation))- work force training and education coordinating board as
being in charge of trade and industrial education and the state
official who has immediate charge of the state public employment
service shall ex officio be members of said council, without vote.

Each member of the council, not otherwise compensated by public moneys,
shall be reimbursed for travel expenses in accordance with RCW
43.03.050 and 43.03.060 and shall be compensated in accordance with RCW
43.03.240. The apprenticeship council with the consent of employee and
employer groups shall: (1) Establish standards for apprenticeship
agreements in conformity with the provisions of this chapter; (2) issue

such rules ((and—regulations)—as—may be necessary to carry out the
intent and purposes of this chapter, including a procedure to resolve

an impasse should a tie vote of the council occur; and (3) perform such
other duties as are hereinafter imposed. Not less than once a year the
apprenticeship council shall make a report to the director of labor and
industries of its activities and findings which shall be available to

the public. Rules adopted under this chapter shall be adopted in
accordance with section 103 of this act.
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Sec. 411. RCW 49.12.091 and 1994 c 164 s 16 are each amended to

read as follows:

After an investigation has been conducted by the department of
wages, hours and conditions of labor subject to chapter 16, Laws of
1973 2nd ex. sess., the director shall be furnished with all
information relative to such investigation of wages, hours and working
conditions, including current statistics on wage rates in all
occupations subject to the provisions of chapter 16, Laws of 1973 2nd
ex. sess. Within a reasonable time thereafter, if the director finds
that in any occupation, trade or industry, subject to chapter 16, Laws
of 1973 2nd ex. sess., the wages paid to employees are inadequate to
supply the necessary cost of living, but not to exceed the state

minimum wage as prescribed in RCW 49.46.020, ((as now—er—hereafter———

amended;)) or that the conditions of labor are detrimental to the
health of employees, the director shall have authority to prescribe

rules ((and—+regutations))}+fer—the purpose of adopting minimum wages for
occupations not otherwise governed by minimum wage requirements fixed

by state or federal statute, or a rule ((or regulation))—adepted—under
such statute, and, at the same time have the authority to prescribe

rules ((and—egulationsy)—fixing standards, conditions and hours of
labor for the protection of the safety, health and welfare of employees
for all or specified occupations subject to chapter 16, Laws of 1973
2nd ex. sess. Thereafter, the director shall conduct a public hearing
in accordance with the procedures of the administrative procedure act,

chapter 34.05 RCW, for the purpose of ((the adoption—ef))—adepting
rules ((and—egutationsy)}—n—accordance with section 103 of this act

fixing minimum wages and standards, conditions and hours of labor
subject to the provisions of chapter 16, Laws of 1973 2nd ex. sess.
After such rules become effective, copies thereof shall be supplied to
employers who may be affected by such rules and such employers shall
post such rules, where possible, in such place or places, reasonably
accessible to all employees of such employer. After the effective date

of such rules, it shall be unlawful for any employer in any occupation
subject to chapter 16, Laws of 1973 2nd ex. sess. to employ any person
for less than the rate of wages specified in such rules or under
conditions and hours of labor prohibited for any occupation specified

in such rules: PROVIDED, That this section shall not apply to
sheltered workshops.
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Sec. 412. RCW 49.17.040 and 1973 ¢ 8 0 s 4 are each amended to read

as follows:

The director shall make, adopt, modify, and repeal rules ((and
regulationsy)—governing safety and health standards for conditions of
employment as authorized by this chapter after a public hearing in
conformance with the administrative procedure act and the provisions of
this chapter. Rules shall be adopted in accordance with section 103 of

this act. At least thirty days prior to such public hearing, the
director shall cause public notice of such hearing to be made in
newspapers of general circulation in this state, of the date, time, and
place of such public hearing, along with a general description of the
subject matter of the proposed rules and information as to where copies
of any rules ((and +egulations)—prepoesed for adoption may be obtained
and with a solicitation for recommendations in writing or suggestions
for inclusion or changes in such rules to be submitted not later than
five days prior to such public hearing. Any preexisting rules adopted
by the department of labor and industries relating to health and safety
standards in work places subject to the jurisdiction of the department
shall remain effective insofar as such rules are not inconsistent with
the provisions of this chapter.

Sec. 413. RCW 49.22.030 and 1989 c¢ 357 s 4 are each amended to

read as follows:

The requirements of this chapter shall be implemented and enforced,
including rules, citations, violations, penalties, appeals, and other
administrative procedures by the director of the department of labor
and industries pursuant to the Washington industrial safety and health

act of 1973, chapter 49.17 RCW. Rules_shall be adopted in accordance

with section 103 of this act.

Sec. 414. RCW 49.24.370 and 1941 c¢ 194 s 32 are each amended to

read as follows:
The director of labor and industries shall establish such rules

((and—regutations))—as he or she deems primarily necessary for the

safety of the employees employed in tunnels, quarries, caissons and

subways and shall be guided by the most modern published studies and

researches made by persons or institutions into the correction of the
evils chargeable to improper safeguards and inspection of the tools,
machinery, equipment and places of work obtaining in the industries
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covered by RCW 49.24.080 through 49.24.380.

Rules adopted under this

chapter shall be adopted in accordance with section 103 of this act.

Sec. 415. RCW 49.26.130 and 1989 ¢ 154 s 9 are each amended to

read as follows:

(1) The department shall administer this chapter.
(2) The director of the department shall adopt, in accordance with

section 103 of this act and

necessary to carry out this chapter.

(3) The department shall prescribe fees for the
renewal of certificates, including recertification,

chapters 34.05 and 49.17 RCW, rules

issuance and
and the

administration of examinations, and for the review of training courses.

(4) The asbestos account is hereby established in the state
treasury. All fees collected under this chapter shall be deposited in
the account. Moneys in the account shall be spent after appropriation
only for costs incurred by the department in the administration and
enforcement of this chapter. Disbursements from the account shall be
on authorization of the director of the department or the director’s

designee.

Sec. 416. RCW 49.30.040 and 1989 ¢ 380 s 86 are each amended to

read as follows:

Any violation of the provisions of this chapter or rules adopted
The director shall have
infractions according to
chapter 7.80 RCW. Any rules authorized by this chapter shall be

hereunder shall be a class | civil infraction.
the authority to issue and enforce civil

adopted in _accordance with section 103 of this act.

Sec. 417. RCW 49.38.070 and 1984 ¢ 8 9 s 7 are each amended to read

as follows:

The department may adopt rules ((underp)—n—aecordance with section
103 of this act and chapter 34.05 RCW to carry out the provisions of

this chapter.

Sec. 418. RCW 49.46.120 and 1961 exs. c 1

to read as follows:

8 s 4 are each amended

This chapter establishes a minimum standard for wages and working
conditions of all employees in this state, unless exempted herefrom,
and is in addition to and supplementary to any other federal, state, or

P.
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local law or ordinance, or any rule or regulation issued thereunder.
Any standards relating to wages, hours, or other working conditions
established by any applicable federal,
ordinance, or any rule or regulation issued thereunder, which are more
favorable to employees than the minimum standards applicable under this

chapter, or any rule or regulation

state, or

local law or

issued hereunder, shall

not be

affected by this chapter and such other laws, or rules or regulations,
shall be in full force and effect and may be enforced as provided by
law. Rules adopted under this chapter shall be adopted in accordance

with section 103 of this act.

Sec. 419.
as follows:

RCW 49.48.070 and 1935 ¢ 9 6 s 4 are each amended to read

It shall be the duty of the director of labor and industries to
RCW 49.48.040
49.48.080, and to institute the actions for penalties herein provided,

inquire  diligently

and to enforce generally

for any Vviolations of

through

the provisions of RCW 49.48.040 through

49.48.080. Any rules that may be authorized by this chapter shall be

adopted in _accordance with section 103 of this act.

Sec. 420.
amended to read

The director
regulations not
establishment of

carry out its provisions.

RCW 49.66.080 and 1973 2nd ex.s. ¢ 3 s 6 are each

as follows:

shall have the power

inconsistent with this

chapter,

to make such

including

rules and
the

procedures for the hearing and determination of
charges alleging unfair labor practices, and for a determination on

application by either party when an impasse has arisen, and as he shall
determine are necessary to effectuate its purpose and to enable him to

Rules adopted under this chapter shall be

adopted in _accordance with section 103 of this act.

Sec. 421.
read as follows:

(1) The department shall adopt rules in accordance with section 103
chapter 34.05 RCW establishing criteria for evaluating

of this act and

RCW 49.70.165 and 1985 ¢ 409 s 4 are each amended to

the validity of trade secret claims and procedures for issuing a trade
Manufacturers or importers that make a trade secret
claim to the department must notify direct purchasers if a trade secret
claim has been made on a product being offered for sale.

secret exemption.
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(2) If a trade secret claim exists, a manufacturer, importer, or
employer may require a written statement of need or confidentiality
agreement before the specific chemical identity of a hazardous
substance is released. @ However, if a treating physician or nurse
determines that a medical emergency exists and the specific chemical
identity of a hazardous substance is necessary for emergency or first
aid treatment, the manufacturer, importer, or employer shall
immediately disclose the specific chemical identity to that treating
physician or nurse, regardless of the existence of a written statement
of need or a confidentiality agreement. The chemical manufacturer,
importer, or employer may require a written statement of need and
confidentiality agreement, as defined by rule, as soon as circumstances
permit.

(3) Any challenge to the denial of a trade secret claim shall be
heard by an administrative law judge in accordance with chapter 34.05
RCW.

Sec. 422. RCW 49.70.200 and 1984 c¢ 289 s 27 are each amended to

read as follows:

Except as otherwise provided in this chapter, the department, after
consultation with the department of agriculture, shall adopt any rules
necessary to carry out its responsibilities under this chapter. Rules
shall be adopted in accordance with section 103 of this act.

Sec. 423. RCW 49.70.210 and 1987 ¢ 365 s 1 are each amended to

read as follows:

(1) It is the intent of the legislature that this chapter shall not
apply to products that are generally made available to the
noncommercial consumer: PROVIDED, That such "consumer" products used
by employees in the workplace are used in substantially the same
manner, form, and concentration as they are used by noncommercial
consumers, and that the product exposure is not substantially greater
to the employee than to the noncommercial consumer during normal and
accepted use of that product.

(2) The department shall adopt rules in accordance with section 103

of this act and chapter 34.05 RCW to implement this section. This

section shall not affect the department’s authority to implement and
enforce the Washington industrial safety and health act, chapter 49.17
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RCW, at least as effectively as the federal occupational safety and
health act.

Sec. 424. RCW 51.04.020 and 1994 c¢ 164 s 24 are each amended to

read as follows:
The director shall:
(1) Establish and adopt rules, in accordance with section 103 of

this act governing the administration of this title;

(2) Ascertain and establish the amounts to be paid into and out of
the accident fund;

(3) Regulate the proof of accident and extent thereof, the proof of
death and the proof of relationship and the extent of dependency;

(4) Supervise the medical, surgical, and hospital treatment to the
intent that it may be in all cases efficient and up to the recognized
standard of modern surgery;

(5) Issue proper receipts for moneys received and certificates for
benefits accrued or accruing;

(6) Investigate the cause of all serious injuries and report to the
governor from time to time any violations or laxity in performance of
protective statutes or ((regulations)—rules— coming under
observation of the department;

(7) Compile statistics which will afford reliable information upon
which to base operations of all divisions under the department;

(8) Make an annual report to the governor of the workings of the
department;

(9) Be empowered to enter into agreements with the appropriate
agencies of other states relating to conflicts of jurisdiction where

the contract of employment is in one state and injuries are received in
the other state, and insofar as permitted by the Constitution and laws
of the United States, to enter into similar agreements with the
provinces of Canada.

the

Sec. 425. RCW 51.08.142 and 1988 ¢ 161 s 16 are each amended to

read as follows:
The department shall adopt a rule pursuant to section 103 of this

act and chapter 34.05 RCW that claims based on mental conditions or
mental disabilities caused by stress do not fall within the definition
of occupational disease in RCW 51.08.140.
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Sec. 426. RCW 51.12.120 and 1977 ex.s. ¢ 350 s 23 are each amended

to read as follows:

() If a worker, while working outside the territorial limits of
this state, suffers an injury on account of which he or she, or his or
her beneficiaries, would have been entitled to compensation under this
title had such injury occurred within this state, such worker, or his
or her beneficiaries, shall be entitled to compensation under this
titte: PROVIDED, That if at the time of such injury:

(a) His or her employment is principally localized in this state;
or

(b) He or she is working under a contract of hire made in this
state for employment not principally localized in any state; or

(c) He or she is working under a contract of hire made in this
state for employment principally localized in another state whose
workers’ compensation law is not applicable to his or her employer; or

(d) He or she is working under a contract of hire made in this
state for employment outside the United States and Canada.

(2) The payment or award of compensation under the workers’
compensation law of another state, territory, province, or foreign
nation to a worker or his or her beneficiaries otherwise entitled on
account of such injury to compensation under this title shall not be a
bar to a claim for compensation under this title: PROVIDED, That claim
under this title is timely filed. If compensation is paid or awarded
under this title, the total amount of compensation paid or awarded the
worker or beneficiary under such other workers’ compensation law shall
be credited against the compensation due the worker or beneficiary
under this title.

(3) If a worker or beneficiary is entitled to compensation under
this title by reason of an injury sustained in this state while in the
employ of an employer who is domiciled in another state and who has
neither opened an account with the department nor qualified as a self-
insurer under this title, such an employer or his or her insurance
carrier shall file with the director a certificate issued by the agency
which administers the workers’ compensation law in the state of the
employer's domicile, certifying that such employer has secured the
payment of compensation under the workers’ compensation law of such
other state and that with respect to said injury such worker or
beneficiary is entitled to the benefits provided under such law. In
such event:
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(&) The filing of such certificate shall constitute appointment by
the employer or his or her insurance carrier of the director as its
agent for acceptance of the service of process in any proceeding
brought by any claimant to enforce rights under this title;

(b) The director shall send to such employer or his or her
insurance carrier, by registered or certified mail to the address shown
on such certificate, a true copy of any notice of claim or other
process served on the director by the claimant in any proceeding
brought to enforce rights under this title;

(c)(i) If such employer is a self-insurer under the workers’
compensation law of such other state, such employer shall, upon
submission of evidence or security, satisfactory to the director, of
his or her ability to meet his or her liability to such claimant under
this title, be deemed to be a qualified self-insurer under this title;

(i) If such employer’s liability under the workers’ compensation
law of such other state is insured, such employer’s carrier, as to such
claimant only, shall be deemed to be subject to this title: PROVIDED,
That unless its contract with said employer requires it to pay an
amount equivalent to the compensation benefits provided by this title,
the insurer’s liability for compensation shall not exceed its liability
under the workers’ compensation law of such other state;

(d) If the total amount for which such employer’s insurer is liable
under (c)(ii) above is less than the total of the compensation to which
such claimant is entitled under this title, the director may require
the employer to file security satisfactory to the director to secure
the payment of compensation under this title; and

(e) If such employer has neither qualified as a self-insurer nor
secured insurance coverage under the workers’ compensation law of
another state, such claimant shall be paid compensation by the
department;

() Any such employer shall have the same rights and obligations as
other employers subject to this title and where he or she has not
provided coverage or sufficient coverage to secure the compensation
provided by this title to such claimant, the director may impose a
penalty payable to the department of a sum not to exceed fifty percent
of the <cost to the department of any deficiency between the
compensation provided by this title and that afforded such claimant by
such employer or his or her insurance carrier if any.

(4) As used in this section:
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(@) A person’'s employment is principally localized in this or
another state when (i) his or her employer has a place of business in
this or such other state and he or she regularly works at or from such
place of business, or (ii) if clause (i) foregoing is not applicable,
he or she is domiciled in and spends a substantial part of his or her
working time in the service of his or her employer in this or such
other state;

(b) "Workers’ compensation law" includes "occupational disease law"
for the purposes of this section.

(5) A worker whose duties require him or her to travel regularly in
the service of his or her employer in this and one or more other states
may agree in writing with his or her employer that his or her
employment is principally localized in this or another state, and,
unless such other state refuses jurisdiction, such agreement shall
govern as to any injury occurring after the effective date of the
agreement.

(6) The director shall be authorized to enter into agreements with
the appropriate agencies of other states and provinces of Canada which
administer their workers’ compensation law with respect to conflicts of
jurisdiction and the assumption of jurisdiction in cases where the
contract of employment arises in one state or province and the injury
occurs in another, and when any such agreement has been executed and
promulgated as a ((regulation))—rule- _____ of the department ((under)—— .
accordance with section 103 of this act and chapter 34.05 RCW, it shall
bind all employers and workers subject to this title and the
jurisdiction of this title shall be governed by this ((regulation))
rule .

Sec. 427. RCW 51.16.060 and 1985 c 315 s 1 are each amended to
read as follows:

Every employer not qualifying as a self-insurer, shall insure with
the state and shall, on or before the last day of January, April, July
and October of each year thereafter, furnish the department with a true
and accurate payroll for the period in which workers were employed by
it during the preceding calendar quarter, the total amount paid to such
workers during such preceding calendar quarter, and a segregation of
employment in the different classes established pursuant to this title,
and shall pay its premium thereon to the appropriate fund. Premiums
for a calendar quarter, whether reported or not, shall become due and
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delinquent on the day immediately following the last day of the month

following the calendar quarter. The sufficiency of such statement

shall be subject to the approval of the director:

director may in his or her discretion

administration of this title require an
instances to furnish a supplementary report containing the name of each

and

employer in individual

PROVIDED, That the
for the effective

individual worker, his or her hours worked, his or her rate of pay and

the class or classes in which such work was performed:
FURTHER, That in the event an employer shall furnish the department

PROVIDED

with four consecutive quarterly reports wherein each such quarterly

report indicates that no premium is due the department may close the

account: PROVIDED FURTHER, That the department may ((promulgate)——-
adopt rules ((and—+regutationsy)—r—accordance with section 103 _of this

act and chapter 34.05 RCW to establish other reporting periods and
payment due dates in lieu of reports and payments following each
calendar quarter, and may also establish terms and conditions for

payment of premiums and assessments based on estimated payrolls, with

such payments being subject to approval
estimated payroll by the department, and also subject to appropriate

periodic adjustments made by the department based on actual payroll:

AND PROVIDED FURTHER, That a temporary help company which provides
workers on a temporary basis to its customers shall be considered the
employer for purposes of reporting and paying premiums and assessments

as to sufficiency of the

under this title according to the appropriate rate classifications as

determined by the department: PROVIDED, That the employer shall be
liable for paying premiums and assessments, should the temporary help
company fail to pay the premiums and assessments under this title.

Sec. 428.
read as follows:
The department may adopt,

amend,

and

accordance with section 103 of this act and

rescind ((under)) ——
chapter 34.05 RCW such

rules as may be necessary to the administration of this chapter.

Sec. 429.
read as follows:

(1) The department shall assess premiums, under the provisions of

this section, for certain horse racing employments licensed

accordance with chapter 67.16 RCW.

HB 1903
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for the purpose of providing industrial insurance coverage for
employees of trainers licensed under chapter 67.16 RCW, including but
not limited to exercise riders, pony riders, and grooms, and including

all on or off track employment. For the purposes of RCW 51.16.210,
67.16.300, 51.16.140, 51.32.073, and 67.16.020 a hotwalker shall be

considered a groom. The department may adopt rules ((under)) ir——

accordance with section 103 of this act and chapter 34.05 RCW to carry

out the purposes of this section, including rules providing for
alternative reporting periods and payment due dates for coverage under
this section. The department rules shall ensure that no licensee
licensed prior to May 13, 1989, shall pay more than the assessment
fixed at the basic manual rate.

(2) The department shall compute industrial insurance premium rates
on a per license basis, which premiums shall be assessed at the time of
each issuance or renewal of the license for owners, trainers, and
grooms in amounts established by department rule for coverage under
this section. Premium assessments shall be determined in accordance
with the requirements of this title, except that assessments shall not
be experience rated and shall be fixed at the basic manual rate.
However, rates may vary according to differences in working conditions
at major tracks and fair tracks.

(3) For the purposes of paying premiums and assessments under this
section and making reports under this title, individuals licensed as
trainers by the Washington horse racing commission shall be considered
employers. The premium assessment for a groom’s license shall be paid
by the trainer responsible for signing the groom’s license application
and shall be payable at the time of license issuance or renewal.

(4) The fee to be assessed on owner licenses as required by this
section shall not exceed one hundred fifty dollars. However, those
owners having less than a full ownership in a horse or horses shall pay
a percentage of the required license fee that is equal to the total
percentage of the ownership that the owner has in the horse or horses.
In no event shall an owner having an ownership percentage in more than
one horse pay more than a one hundred fifty-dollar license fee. The
assessment on each owner’s license shall not imply that an owner is an
employer, but shall be required as part of the privilege of holding an
owner’'s license.
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(5) Premium assessments under this section shall be collected by
the Washington horse racing commission and deposited in the industrial
insurance trust funds as provided under department rules.

Sec. 430.
as follows:

RCW 51.32.055 and 1994 ¢ 9 7 s 1 are each amended to read

(1) One purpose of this title is to restore the injured worker as
nearly as possible to the condition of self-support as an able-bodied
worker. Benefits for permanent disability shall be determined under
the director’'s supervision only after the injured worker's condition

becomes fixed.

(2) All determinations of permanent disabilities shall be made by
Either the worker, employer, or self-insurer may make
a request or the inquiry may be initiated by the director on his or her
own motion. Determinations shall be required in every instance where
permanent disability is likely to be present. All medical reports and
other pertinent information in the possession of or under the control

the department.

of the employer or self-insurer shall be forwarded to the director with

the request.

(3) A request for determination of permanent disability shall be
examined by the department and an order shall issue in accordance with

RCW 51.52.050.

(4) The department may require that the worker present himself or
herself for a special medical examination by a physician or physicians
selected by the department, and the department may require that the
worker present himself or herself for a personal interview. The costs
of the examination or interview, including payment of any reasonable
travel expenses, shall be paid by the department or self-insurer, as

the case may be

(5) The director

department to

perform medical

may establish a medical bureau within the

examinations under this section.

Physicians hired or retained for this purpose shall be grounded in

in the assessment of industrial physical

impairment. Self-insurers shall bear a proportionate share of the cost

of the medical bureau in a manner to be determined by the department.
(6) Where a dispute arises from the handling of any claim before

industrial medicine and

the condition of

the

injured worker

becomes fixed, the worker,

employer, or self-insurer may request the department to resolve the
dispute or the director may initiate an

HB 1903
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motion. In these cases, the department shall proceed as provided in
this section and an order shall issue in accordance with RCW 51.52.050.
(7)(a) If a claim (i) is accepted by a self-insurer after June 30,

1986, (ii) involves only medical treatment and the payment of temporary
disability compensation under RCW 51.32.090 or only the payment of
temporary disability compensation under RCW 51.32.090, (ii) at the
time medical treatment is concluded does not involve permanent
disability, (iv) is one with respect to which the department has not
intervened under subsection (6) of this section, and (v) the injured
worker has returned to work with the self-insured employer of record at
the worker’'s previous job or at a job that has comparable wages and
benefits, the claim may be closed by the self-insurer, subject to
reporting of claims to the department in a manner prescribed by
department rules adopted ((under)}—+hr—accordance with section 103 of

this _act and chapter 34.05 RCW.

(b) All determinations of permanent disability for claims accepted
by self-insurers after June 30, 1986, shall be made by the self-insured
section of the department under subsections (1) through (4) of this
section.

(c) Upon closure of a claim under (a) of this subsection, the self-
insurer shall enter a written order, communicated to the worker and the

department self-insurance section, which contains the following
statement clearly set forth in bold face type: "This order constitutes
notification that your claim is being closed with medical benefits and
temporary disability compensation only as provided, and with the
condition you have returned to work with the self-insured employer. If
for any reason you disagree with the conditions or duration of your
return to work or the medical benefits or the temporary disability
compensation that has been provided, you may protest in writing to the
department of labor and industries, self-insurance section, within
sixty days of the date you received this order.” If the department
receives such a protest, the self-insurer's closure order shall be held

in abeyance. The department shall review the claim closure action and
enter a determinative order as provided for in RCW 51.52.050.

(d) If within two years of claim closure the department determines
that the self-insurer has made payment of benefits because of clerical
error, mistake of identity, or innocent misrepresentation or the
department discovers a violation of the conditions of claim closure,
the department may require the self-insurer to correct the benefits

p. 95
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paid or payable. This paragraph does not Ilimit in any way the
application of RCW 51.32.240.

(8) If a claim (a) is accepted by a self-insurer after June 30,
1990, (b) involves only medical treatment, (c) does not involve payment
of temporary disability compensation under RCW 51.32.090, and (d) at
the time medical treatment is concluded does not involve permanent
disability, the claim may be closed by the self-insurer, subject to
reporting of claims to the department in a manner prescribed by

department rules adopted ((under)}—+hr—accordance with section 103 of

this act and chapter 34.05 RCW. Upon closure of a claim, the self-

insurer shall enter a written order, communicated to the worker, which
contains the following statement clearly set forth in bold-face type:
"This order constitutes notification that your claim is being closed
with medical benefits only, as provided. If for any reason you
disagree with this closure, you may protest in writing to the
Department of Labor and Industries, Olympia, within 60 days of the date
you received this order. The department will then review your claim
and enter a further determinative order."” If the department receives
such a protest, it shall review the claim and enter a further
determinative order as provided for in RCW 51.52.050.

Sec. 431. RCW 51.32.095 and 1988 c¢ 161 s 9 are each amended to

read as follows:

(1) One of the primary purposes of this title is to enable the
injured worker to become employable at gainful employment. To this
end, the department or self-insurers shall utilize the services of
individuals and organizations, public or private, whose experience,
training, and interests in vocational rehabilitation and retraining
qualify them to lend expert assistance to the supervisor of industrial
insurance in such programs of vocational rehabilitation as may be
reasonable to make the worker employable consistent with his or her
physical and mental status. Where, after evaluation and recommendation
by such individuals or organizations and prior to final evaluation of
the worker's permanent disability and in the sole opinion of the
supervisor or supervisor's designee, whether or not medical treatment
has been concluded, vocational rehabilitation is both necessary and
likely to enable the injured worker to become employable at gainful
employment, the supervisor or supervisor's designee may, in his or her
sole discretion, pay or, if the employer is a self-insurer, direct the

HB 1903 p. 96
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self-insurer to pay the cost as provided in subsection (3) of this
section.

(2) When in the sole discretion of the supervisor or the
supervisor's designee vocational rehabilitation is both necessary and
likely to make the worker employable at gainful employment, then the
following order of priorities shall be used:

(a) Return to the previous job with the same employer;

(b) Modification of the previous job with the same employer
including transitional return to work;

(¢ A new job with the same employer in keeping with any
limitations or restrictions;

(d) Modification of a new job with the same employer including
transitional return to work;

(e) Modification of the previous job with a new employer;

(H A new job with a new employer or self-employment based upon
transferable skills;

(9) Modification of a new job with a new employer;

(h) A new job with a new employer or self-employment involving on-
the-job training;

(i) Short-term retraining and job placement.

(3) Costs for vocational rehabilitation benefits allowed by the
supervisor or supervisor's designee under subsection (1) of this
section may include the cost of books, tuition, fees, supplies,
equipment, transportation, child or dependent care, and other necessary
expenses for any such worker in an amount not to exceed three thousand
dollars in any fifty-two week period, and the cost of continuing the
temporary total disability compensation under RCW 51.32.090 while the
worker is actively and successfully undergoing a formal program of
vocational rehabilitation. Such expenses may include training fees for
on-the-job training and the cost of furnishing tools and other
equipment necessary for self-employment or reemployment:. PROVIDED,
That such compensation or payment of retraining with job placement
expenses may not be authorized for a period of more than fifty-two
weeks: PROVIDED FURTHER, That such period may, in the sole discretion
of the supervisor after his or her review, be extended for an
additional fifty-two weeks or portion thereof by written order of the
supervisor.

In cases where the worker is required to reside away from his or
her customary residence, the reasonable cost of board and lodging shall

p. 97
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also be paid. Said costs shall be chargeable to the employer's cost
experience or shall be paid by the self-insurer as the case may be.
(4) The department shall establish criteria to monitor the quality

and effectiveness of

rehabilitation

services

individuals and organizations used under
make
rehabilitation services based on these performance criteria.
where feasible and cost-
effective, a cooperative program with the state employment security
department to provide job placement services under this section.

(6) The benefits in this section shall be provided for the injured
Self-insurers shall report both
benefits provided and benefits denied under this section in the manner

section. The state

(5) The department shall

workers of self-insured

prescribed by the department by rule adopted ((under)) in—aeeerdance
chapter 34.05 RCW. The director may,

with section 103 of this

fund shall

employers.

act and

engage

in,

provided by the
subsection (1) of this
referrals for vocational

in his or her sole discretion and upon his or her own initiative or at
any time that a dispute arises under this section, promptly make such
inquiries as circumstances require and take such other action as he or
she considers will properly determine the matter and protect the rights

of the parties.

(7) The benefits provided for in this section are available to any
otherwise eligible worker regardless of the date of industrial injury.
reopened solely

However, claims shall
rehabilitation purposes.

Sec. 432.
read as follows:

not be

for

vocational

RCW 51.32.220 and 1982 ¢ 63 s 19 are each amended to

(1) For persons under the age of sixty-five receiving compensation
for temporary or permanent total disability pursuant to the provisions
of chapter 51.32 RCW, such compensation shall be reduced by an amount
equal to the benefits payable under the federal old-age, survivors and
disability insurance act as now or hereafter amended not to exceed the
amount of the reduction established pursuant to 42 USC 424a. However,
such reduction shall not apply when the combined compensation provided
pursuant to chapter 51.32 RCW and the federal old-age, survivors and
disability insurance act is less than the total benefits to which the
federal reduction would apply, pursuant to 42 USC 424a.
person described in this section refuses to authorize the release of
of benefits payable under said

information concerning

HB 1903
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federal act the department’s estimate of said amount shall be deemed to
be correct unless and until the actual amount is established and no
adjustment shall be made for any period of time covered by any such
refusal.

(2) Any reduction under subsection (1) of this section shall be
effective the month following the month in which the department or
self-insurer is notified by the federal social security administration
that the person is receiving disability benefits under the federal old-
age, survivors and disability insurance act: PROVIDED, That in the
event of an overpayment of benefits the department or self-insurer may
not recover more than the overpayments for the six months immediately
preceding the date the department or self-insurer notifies the worker
that an overpayment has occurred: PROVIDED FURTHER, That upon
determining that there has been an overpayment, the department or self-
insurer shall immediately notify the person who received the
overpayment that he or she shall be required to make repayment pursuant
to this section and RCW 51.32.230.

(3) Recovery of any overpayment must be taken from future temporary
or permanent total disability benefits or permanent partial disability
benefits provided by this title. In the case of temporary or permanent
total disability benefits, the recovery shall not exceed twenty-five
percent of the monthly amount due from the department or self-insurer
or one-sixth of the total overpayment, whichever is the lesser.

(4) No reduction may be made unless the worker receives notice of
the reduction prior to the month in which the reduction is made.

(5) In no event shall the reduction reduce total benefits to less
than the greater amount the worker may be entitled to under this title
or the federal old-age, survivors and disability insurance act.

(6) The director, pursuant to rules adopted in accordance with the
procedures provided in section 103 of this act and the administrative
procedure act, chapter 34.05 RCW, may exercise his or her discretion to
waive, in whole or in part, the amount of any overpayment where the
recovery would be against equity and good conscience.

(7) The amendment in subsection (1) of this section by chapter 63,
Laws of 1982 raising the age limit during which the reduction shall be
made from age sixty-two to age sixty-five shall apply with respect to
workers whose effective entitlement to total disability compensation
begins after January 1, 1983.
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Sec. 433. RCW 51.32.240 and 1991 ¢ 8 8 s 1 are each amended to read

as follows:

(1) Whenever any payment of benefits under this title is made
because of clerical error, mistake of identity, innocent
misrepresentation by or on behalf of the recipient thereof mistakenly
acted upon, or any other circumstance of a similar nature, all not
induced by fraud, the recipient thereof shall repay it and recoupment
may be made from any future payments due to the recipient on any claim
with the state fund or self-insurer, as the case may be. The
department or self-insurer, as the case may be, must make claim for
such repayment or recoupment within one year of the making of any such
payment or it will be deemed any claim therefor has been waived. The
director, pursuant to rules adopted in accordance with the procedures
provided in section 103 of this act and the administrative procedure

act, chapter 34.05 RCW, may exercise his or her discretion to waive, in

whole or in part, the amount of any such timely claim where the
recovery would be against equity and good conscience.

(2) Whenever the department issues an order rejecting a claim for
benefits paid pursuant to RCW 51.32.190 or 51.32.210, after payment for
temporary disability benefits has been paid by a self-insurer pursuant
to RCW 51.32.190(3) or by the department pursuant to RCW 51.32.210, the
recipient thereof shall repay such benefits and recoupment may be made
from any future payments due to the recipient on any claim with the
state fund or self-insurer, as the case may be. The director, under
rules adopted in accordance with the procedures provided in section 103

of this act and the administrative procedure act, chapter 34.05 RCW,
may exercise discretion to waive, in whole or in part, the amount of
any such payments where the recovery would be against equity and good
conscience.

(3) Whenever any payment of benefits under this title has been made
pursuant to an adjudication by the department or by order of the board
or any court and timely appeal therefrom has been made where the final
decision is that any such payment was made pursuant to an erroneous
adjudication, the recipient thereof shall repay it and recoupment may
be made from any future payments due to the recipient on any claim with
the state fund or self-insurer, as the case may be. The director,
pursuant to rules adopted in accordance with the procedures provided in
section 103 of this act and the administrative procedure act, chapter
34.05 RCW, may exercise his or her discretion to waive, in whole or in
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part, the amount of any such payments where the recovery would be
against equity and good conscience.

(4) Whenever any payment of benefits under this title has been
induced by fraud the recipient thereof shall repay any such payment
together with a penalty of fifty percent of the total of any such
payments and the amount of such total sum may be recouped from any
future payments due to the recipient on any claim with the state fund
or self-insurer against whom the fraud was committed, as the case may
be, and the amount of such penalty shall be placed in the supplemental
pension fund. Such repayment or recoupment must be demanded or ordered
within one year of the discovery of the fraud.

(5) The worker, beneficiary, or other person affected thereby shall
have the right to contest an order assessing an overpayment pursuant to
this section in the same manner and to the same extent as provided
under RCW 51.52.050 and 51.52.060. In the event such an order becomes
final under chapter 51.52 RCW and notwithstanding the provisions of
subsections (1) through (4) of this section, the director, director’s
designee, or self-insurer may file with the clerk in any county within
the state a warrant in the amount of the sum representing the unpaid
overpayment and/or penalty plus interest accruing from the date the
order became final. The clerk of the county in which the warrant is
filed shall immediately designate a superior court cause number for
such warrant and the clerk shall cause to be entered in the judgment
docket under the superior court cause number assigned to the warrant,
the name of the worker, beneficiary, or other person mentioned in the
warrant, the amount of the unpaid overpayment and/or penalty plus
interest accrued, and the date the warrant was filed. The amount of
the warrant as docketed shall become a lien upon the title to and
interest in all real and personal property of the worker, beneficiary,
or other person against whom the warrant is issued, the same as a
judgment in a civil case docketed in the office of such clerk. The
sheriff shall then proceed in the same manner and with like effect as
prescribed by law with respect to execution or other process issued
against rights or property upon judgment in the superior court. Such
warrant so docketed shall be sufficient to support the issuance of
writs of garnishment in favor of the department or self-insurer in the
manner provided by law in the case of judgment, wholly or partially
unsatisfied. The clerk of the court shall be entitled to a filing fee
of five dollars, which shall be added to the amount of the warrant. A
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copy of such warrant shall be mailed to the worker, beneficiary, or
other person within three days of filing with the clerk.

The director, director’'s designee, or self-insurer may issue to any
person, firm, corporation, municipal corporation, political subdivision
of the state, public corporation, or agency of the state, a notice to
withhold and deliver property of any kind if there is reason to believe
that there is in the possession of such person, firm, corporation,
municipal corporation, political subdivision of the state, public
corporation, or agency of the state, property that is due, owing, or
belonging to any worker, beneficiary, or other person upon whom a
warrant has been served for payments due the department or self-
insurer. The notice and order to withhold and deliver shall be served
by certified mail accompanied by an affidavit of service by mailing or
served by the sheriff of the county, or by the sheriff's deputy, or by
any authorized representative of the director, director’'s designee, or
self-insurer.  Any person, firm, corporation, municipal corporation,
political subdivision of the state, public corporation, or agency of
the state upon whom service has been made shall answer the notice
within twenty days exclusive of the day of service, under oath and in
writing, and shall make true answers to the matters inquired or in the
notice and order to withhold and deliver. In the event there is in the
possession of the party named and served with such notice and order,
any property that may be subject to the claim of the department or
self-insurer, such property shall be delivered forthwith to the
director, the director’s authorized representative, or self-insurer
upon demand. If the party served and named in the notice and order
fails to answer the notice and order within the time prescribed in this
section, the court may, after the time to answer such order has
expired, render judgment by default against the party named in the
notice for the full amount, plus costs, claimed by the director,
director’'s designee, or self-insurer in the notice. In the event that
a notice to withhold and deliver is served upon an employer and the
property found to be subject thereto is wages, the employer may assert
in the answer all exemptions provided for by chapter 6.27 RCW to which
the wage earner may be entitled.

This subsection shall only apply to orders assessing an overpayment
which are issued on or after July 28, 1991: PROVIDED, That this
subsection shall apply retroactively to all orders assessing an
overpayment resulting from fraud, civil or criminal.
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(6) Orders assessing an overpayment which are issued on or after

July 28, 1991, shall include a conspicuous notice of the collection
methods available to the department or self-insurer.

Sec. 434. RCW 51.36.080 and 1993 c¢ 159 s 2 are each amended to

read as follows:

(1) All fees and medical charges under this title shall conform to
the fee schedule established by the director and shall be paid within
sixty days of receipt by the department of a proper billing in the form
prescribed by department rule or sixty days after the claim is allowed
by final order or judgment, if an otherwise proper billing is received
by the department prior to final adjudication of claim allowance. The
department shall pay interest at the rate of one percent per month, but
at least one dollar per month, whenever the payment period exceeds the
applicable sixty-day period on all proper fees and medical charges.

Beginning in fiscal year 1987,
subsection may be paid only from funds appropriated to the department
for administrative purposes. A record of payments made under this
subsection shall be submitted twice yearly to the commerce and labor
committees of the senate and the house of representatives and to the

ways and means committees
representatives.

of

interest

the

senate

payments under this

and the house

Nothing in this section may be construed to require the payment of
interest on any billing, fee, or charge if the industrial insurance
claim on which the billing, fee, or charge is predicated is ultimately
rejected or the billing, fee, or charge is otherwise not allowable.

In establishing fees for medical and other health care services,
the director shall consider the director's duty to purchase health care
in a prudent, cost-effective manner without unduly restricting access
to necessary care by persons entitled to the care.
workers admitted as hospital inpatients on or after July 1, 1987, the
director shall pay for inpatient hospital services on the basis of
diagnosis-related groups, contracting for services, or other prudent,
cost-effective payment method, which the director shall establish by
rules adopted in accordance with section_103 of this act and

34.05 RCW.

(2) The director may establish procedures for

With respect to

selectively or

randomly auditing the accuracy of fees and medical billings submitted

to the department under this title.

p. 103
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RCW 51.44.150 and 1971 ex.s. ¢ 289 s 59 are each amended

to read as follows:

The director shall impose and collect assessments each fiscal year
upon all self-insurers in the amount of the estimated costs of
administering their portion of this title during such fiscal year. The
time and manner of imposing and collecting assessments due the

department shall

be set forth in ((regulations—promulgated))—ules——

adopted by the director in accordance with section 103 of this act and
chapter 34.05 RCW.

Sec. 436.
read as follows:

RCW 67.42.050 and 1985 ¢ 262 s 5 are each amended to

(1) The department shall adopt rules ((under)) in—aeeerdance with
section 103 of this act and chapter 34.05 RCW to administer this

chapter. Such rules may exempt amusement rides or structures otherwise
subject to this chapter if the amusement rides or structures are
located on lands owned by [the] United States government or its
agencies and are required to comply with federal safety standards at
least equal to those under this chapter.

(2) The department may order in writing the cessation of the
operation of an amusement ride or structure for which no valid permit
is in effect or for which the owner or operator does not have an
insurance policy as required by RCW 67.42.020.

(3) All proceedings relating to permits or orders to cease
operation under this chapter shall be conducted pursuant to chapter

34.05 RCW.

Sec. 437.
read as follows:

RCW 70.74.390 and 1988 ¢ 198 s 11 are each amended to

Unless specifically provided otherwise by statute, this chapter and
the rules adopted thereunder shall be implemented and enforced,
including penalties, violations, citations, appeals, and other
administrative procedures, pursuant to the Washington industrial safety
and health act, chapter 49.17 RCW. Rules adopted under this chapter
shall be adopted in accordance with section 103 of this act.

Sec. 438.
read as follows:

RCW 70.87.034 and 1983 ¢ 123 s 19 are each amended to

The department also has the following powers:
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(1) The department may adopt any rules necessary or helpful for the
department to implement and enforce this chapter. Rules shall be

adopted in _accordance with section 103 of this act.

(2) The director may issue subpoenas for the production of persons,
papers, or information in all proceedings and investigations within the
scope of this chapter. If a person refuses to obey a subpoena, the
director, through the attorney general, may ask the superior court to
order the person to obey the subpoena.

(3) The director may take the oral or written testimony of any
person. The director has the power to administer oaths.

(4) The director may make specific decisions, cease and desist
orders, other orders, and rulings, including demands and findings.

Sec. 4309. RCW 88.04.330 and 1989 c¢ 295 s 8 are each amended to

read as follows:
(1) The department shall adopt by rule, ((under)) in—aeeerdance

with section 103 of this act and chapter 34.05 RCW:

(a) Procedures, standards, and fees for the licensing of operators
of any vessel used as a charter boat, as defined under RCW 88.04.015,
operating on inland navigable waters for rent, lease, or hire;

(b) Standards and fees for the inspection of vessels;

(c) Minimum safety and health standards for passengers and crew on
board charter boats. These rules shall approximate, where appropriate,
the rules adopted by the United States coast guard in 46 C.F.R.,
subchapter T, small passenger vessels under one hundred gross tons; and

(d) Any other rules needed for the efficient administration of the
purposes of this chapter.

(2) Rules adopted by the department shall use United States coast
guard standards and precedents and be consistent with United States
coast guard practices whenever possible.

PART 5 - MISCELLANEOUS

NEW SECTION. Sec. 501. A new section is added to chapter 34.05

RCW under the subchapter heading Part Ill to read as follows:

The provisions of sections 101, 102, and 103 of this act
establishing new procedural requirements for adopting rules apply only
to rules adopted after the effective date of this section.
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NEW SECTION. Sec. 502.

constitute any part of the law.

NEW SECTION. Sec. 503.
July 1, 1997.

NEW SECTION. Sec. 504.
this act expire July 1, 1997.

HB 1903

Part headings used in this act do not

Section 334 of this act shall take effect

Sections 333, 338, 339, 341, and 342 of

- END --
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